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U.S. Customs Service 


Treasury Decisions 


(T.D. 00-21) 
CANCELLATIONS OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Brokers’ licenses cancellations. 


SUMMARY: I, the Commissioner of Customs, pursuant to section 
641(f) Tariff Act of 1930, as amended (19 U.S.C. 1641(f)) and section 
111.51(a) of the Customs Regulations (19 111.51(a)), hereby cancel the 
following Customs brokers’ licenses without prejudice. 





Port Individual License # 





Seattle PRT NOB i oo oi acl ses oon wa hes ha measlocen 15005 
San Francisco R.A. Leslie & Company, Inc. ..................202 08015 
Boston MEC Freight Consultants (USA), Inc. ............. 12373 
Chicago Robeorn Enterprises, Nc. «oc. scis cc eccscscccssese 09163 
New York Thyssen Haniel Logistics, Inc. .................... 12132 
New York Majestic Customs House Broker, Inc. .............. 11877 
New York V.A.B. Customs Broker 12869 


Dated: March 17, 2000 
RAYMOND W. KELLY, 


Commissioner. 
[Published in the Federal Register, March 30, 2000 (65 FR 17003)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 15, APRIL 12, 2000 


19 CFR Parts 4, 18, 122, 123, 144, and 146 
(T.D. 00-22) 
TECHNICAL CORRECTIONS RELATING TO CUSTOMS FORMS 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by cor- 
recting references to certain Customs Forms that have either been elim- 
inated, substantially revised, or consolidated with another Customs 
Form. These corrections are made to update the Customs Regulations 
so that the trade community and vessel operators can be aware of cur- 
rent Customs information requirements. 


EFFECTIVE DATE: March 29, 2000. 


FOR FURTHER INFORMATION CONTACT: 


For legal questions—Larry Burton, Entry Procedures & Carriers 
Branch, Office of Regulations and Rulings, (202) 927-1287. 

For operational questions—Robert Watt, Office of Field Operations, 
(202) 927-3654, or Kim Nott, Office of Field Operations, (202) 
927-1364. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
This document amends the Customs Regulations by correcting refer- 
ences to certain Customs Forms (CFs) that have either been eliminated, 
substantially revised, or consolidated with another Customs Form. 
These corrections are made to update the Customs Regulations so that 
the trade community and vessel operators can be aware of current Cus- 
toms information requirements. 


Elimination of Master’s Oath Requirement (CF 1300) 

The CF 1300 (Master’s Oath of Vessel in Foreign Trade) was a multi- 
purpose form that had to be completed for each entrance and clearance 
of a vessel, including preliminary entry and the granting of a permit to 
proceed, and contained the sworn statement of the master as to the con- 
tents of documents and manifests filed with Customs for vessels over 
five net tons engaged in trade or commercial use. The statutory basis 
(19 U.S.C. 282) for the Master’s Oath requirement was repealed by sec- 
tion 690(a) of the North American Free Trade Agreement Implementa- 
tion Act (Pub.L. 103-182, Title VI, § 690(a)(2), 107 Stat. 2222) without 
replacement. Nine sections in the Customs Regulations (19 CFR 4.7(a), 
4.20(f), 4.61(a), 4.63(a)(1), 4.75(a) and (b), 4.81(e), (g)(1) and (2), 
4.84(c)(1), 4.85(b) and (c), and 4.87(b), (d), and (g)) provide for the sub- 
mission of the CF 1300 or otherwise reference the master’s oath for pur- 
poses of meeting Customs entry requirements. Accordingly, the 
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applicable texts of these regulatory provisions are amended to remove 
the reference. 


Elimination of Customs Form 7512-C 


The CF 7512-C (Transportation Entry and Manifest of Goods) was a 
multiple-copy, data-card form used by Customs and the trade to track 
in-bond movements of merchandise by means of a unique 9-digit num- 
ber pre-printed on the card. This form was designed to speed cargo 
movement reporting by means of having one copy of the form stay with 
Customs for data input once the designated merchandise was picked up 
by the in-bond carrier; the other copy of the form accompanied the mer- 
chandise in transit, to be delivered to Customs at the port of destina- 
tion. With the continued development of the Automated Manifest 
System (AMS) throughout the 1990s, which now tracks these types of 
in-bond cargo movements, the practical use of the CF 7512-C tracking 
system became obsolete, and, in fact, this form has been eliminated. 
Some fifteen sections in the Customs Regulations (19 CFR 4.81(g)(1), 
18.2(b)-(d), 18.3(b), 18.7(a), 18.13(b), 122.83(e), 122.92(a)(2) and (b)(1) 
and (2), 122.93(a), 122.94(a), 122.119(c), 122.120(d) and (i), 123.42(c) 
and (d), 123.64(b), 144.37(a), and 146.68(b)) provide for the submission 
of the CF 7512-C for purposes of meeting Customs entry requirements. 
Accordingly, the applicable texts of these regulatory provisions are 
amended to remove the reference. 


New Customs Form 1300 


Two Customs Forms pertaining to vessel operators (the CF 
1301—General Declaration; and the CF 1378—Clearance of Vessel to a 
Foreign Port) recently have been combined into a new form designated 
as CF 1300 (Vessel Entrance or Clearance Statement). Accordingly, all 
references to these two forms in the Customs Regulations (19 CFR 
Chapter I) need to be amended. In Part 4 of the Customs Regulations 
(19 CFR part 4) there are some thirteen sections of the Customs Regula- 
tions (19 CFR 4.7(a), 4.9(b), 4.34(e), 4.61(a), 4.75(a) and (b), 4.81(e), 
(g)(1) and (2), 4.84(a) and (d), 4.85(a) through (c), 4.87(b) through (d) 
and (f), 4.89(b) and (d), 4.90(b), 4.91(a) and (b), and 4.99(a)) that require 
submission of one or both of these Customs Forms for purposes of meet- 
ing Customs vessel entry requirements. The applicable texts of these 
regulatory provisions are amended to remove references to the CF 1301 
and CF 1378. Further, in tandem with the elimination of the old CF 
1300 (see discussion above), the applicable texts of the identified sec- 
tions in part 4 of the Customs Regulations are amended to correct refer- 
ences to the new CF 1300. 


Other Changes 


Section 4.81(g) of the Customs Regulations contains simplified pro- 
cedural provisions regarding the coastwise movement of LASH-type 
barges. The fourth sentence of paragraph (g)(2) states: 


Where a complete manifest is not available at the port of lading, the 
permit to proceed must include a statement that a complete mani- 
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fest and shipper’s export declaration for each barge will be filed at 
the port where the barge will be taken aboard a barge-carrying ves- 
sel, and that port must be identified in the statement. 


It has come to Customs attention that this requirement is irrelevant to 
LASH-type barges and merely serves to cause confusion at ports. Ac- 
cordingly, this sentence is removed in this document. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this final rule document 
has previously been reviewed and approved by the Office of Manage- 
ment and Budget (OMB) under OMB control numbers 1515-0060 and 
1515-0062. These amendments do not make any substantive or sub- 
stantial change to the existing approved information collections; they 
merely require vessel operators to submit the same vessel information 
on a different form. 

An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS AND 
DELAYED EFFECTIVE DATE REQUIREMENTS; THE REGULATORY 
FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Inasmuch as these amendments either substitute one Customs Form 
reference for another or otherwise advise the public that certain Cus- 
toms Forms are no longer used and that a certain procedural require- 
ment is no longer required, which are matters pertaining to agency 
procedure, pursuant to 5 U.S.C. 553(b)(A), the notice and public proce- 
dure requirements of the Administrative Procedures Act (5 U.S.C. 553) 
are not applicable. For the same reason, these amendments are not sub- 
ject to the delayed effective date requirement of 5 U.S.C. 553(d). Since 
this document is not subject to the notice and public procedure require- 
ments of 5 U.S.C. 553, it is not subject to the regulatory analysis or other 
requirements of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 
This amendment does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 


LIST OF SUBJECTS 
19 CFR Part 4 


Administrative practice and procedure, Cargo vessels, Computer 
technology, Customs duties and inspection, Entry, Imports, Maritime 


carriers, Merchandise, Reporting and recordkeeping requirements, 
Vessels. 
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19 CFR Part 18 


Bonded transportation, Common carriers, Customs duties and in- 
spection, Exports, Foreign trade statistics, Freight, Imports, Reporting 
and recordkeeping requirements, Surety bonds, Transportation, Ve- 
hicles, Vessels. 


119 CFR Part 122 


Administrative practice and procedure, Air carriers, Aircraft, Air 
transportation, Baggage, Customs duties and inspection, Entry proce- 
dure, Foreign commerce and trade statistics, Freight, Imports, Report- 
ing and recordkeeping requirements, Surety bonds. 


19 CFR Part 123 


Administrative practice and procedure, Aircraft, Common carriers, 
Customs duties and inspection, Entry of merchandise, Forms, Freight, 
Imports, International traffic, Motor carriers, Reporting and record- 
keeping requirements, Vehicles, Vessels. 


19 CFR Part 144 


Customs duties and inspection, Reporting and recordkeeping re- 
quirements, Surety bonds. 


19 CFR Part 146 


Administrative practice and procedure, Customs duties and inspec- 
tion, Entry, Exports, Foreign trade zones, Imports, Reporting and re- 


cordkeeping requirements, Surety bonds. 


AMENDMENTS TO THE REGULATIONS 


Parts 4, 18, 122, 123, 144, and 146 of the Customs Regulations (19 
CFR parts 4, 18, 122, 123, 144, and 146) are amended as set forth below: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4, and the specific authority 
citations for §§ 4.7, 4.9, 4.20, 4.75, 4.81, 4.84, and 4.85, continue to read 
as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 US.C. 
App. 3, 91. 


* * * * * * * 


Section 4.7 also issued under 19 U.S.C. 1581(a); 46 U.S.C. App. 883a, 
883b; 


* « * * * od o* 
Section 4.9 also issued under 42 U.S.C. 269; 


* * * * *” * * 


Section 4.20 also issued under 46 U.S.C. 2107(b), 8103, 14306, 14502, 
14511, 14512, 14513, 14701, 14702; 46 U.S.C. App. 121, 128; 


* * * * * * * 


Section 4.75 also issued under 46 U.S.C. App. 91; 
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* * * * * * * 


Section 4.81 also issued under 19 U.S.C. 1442, 1486; 46 U.S.C. 251, 
883; 


* . * * * * ™ 


Section 4.84 also issued under 46 U.S.C. App. 883-1; 
Section 4.85 also issued under 19 U.S.C. 1442, 1623; 


* * * * * * 


2. Section 4.7(a) is amended: 

a. In the fourth sentence by removing the words “Master’s Oath on 
Entry of Vessel in Foreign Trade, Customs Form 1300, a General Decla- 
ration, Customs Form 1301” and adding, in their place, the words “Ves- 
sel Entrance or Clearance Statement, Customs Form 1300”; 

b. In the fifth sentence by removing the words “item 17-22 of the 
General Declaration” and adding, in their place, the words “items 16, 
18, and/or 19 of the Vessel Entrance or Clearance Statement”; and 

c. In the last sentence by removing the words “13 of the General Dec- 
laration” and adding, in their place, the words “16 of the Vessel En- 
trance or Clearance Statement”. 

3. Section 4.9(b) is amended by removing the words “Customs Form 
1301 (General Declaration)” wherever they appear and adding, in their 
place, the words “Customs Form 1300 (Vessel Entrance or Clearance 
Statement)”. 

4. Section 4.20(f)(2) is amended by removing the words “master’s 
oath” and adding, in their place, the words “Vessel Entrance or Clear- 
ance Statement”. 

5. Section 4.34(e) is amended in the last sentence by removing the 
words “General Declaration, Customs Form 1301” and adding, in their 
place, the words “Vessel Entrance or Clearance Statement, Customs 
Form 1300”. 

6. In § 4.61, paragraph (a) is amended by revising the first four sen- 
tences to read as follows; and paragraph (b) is amended in the fourth 
sentence by removing the words “Customs Form 1301 (General Decla- 
ration)” and adding, in their place, the words “Customs Form 1300 
(Vessel Entrance or Clearance Statement)”: 


§ 4.61 Requirements for clearance. 


(a) Application for clearance. A clearance application for a vessel in- 
tending to depart for a foreign port must be made by filing Customs 
Form 1300 (Vessel Entrance or Clearance Statement) executed by the 
vessel master or other proper officer. The master, licensed deck officer, 
or purser may appear in person to clear the vessel, or the properly exe- 
cuted Customs Form 1300 may be delivered to the customhouse by the 
vessel agent or other personal representative of the master. Necessary 
information may also be transmitted electronically pursuant to a sys- 
tem authorized by Customs. Clearance will be granted by Customs ei- 
ther on the Customs Form 1300 or by approved electronic means. * * * 


* * * * * * * 
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7. Section 4.63(a)(1) is amended by removing the words “properly ex- 
ecuted Master’s Oath on Entry of Vessel in Foreign Trade” and adding, 
in their place, the words “Vessel Entrance or Clearance Statement”. 

8. In § 4.75: 

a. Paragraph (a) is amended: 

1. By removing the words “General Declaration, Customs Form 
1301” and adding, in their place, the words “Vessel Entrance or Clear- 
ance Statement, Customs Form 1300”; and 

2. By removing the last two sentences and adding, in their place, the 
following sentence: 


é on oa x * * - 
(a) * * * The “Incomplete Manifest for Export” box in item 17 of the 
Vessel Entrance or Clearance Statement form must be checked. 


* * * * * * * 


b. Paragraph (b) is amended: 

1. In the first sentence by removing the words “General Declaration 
on Customs Form 1301” and adding, in their place, the words “Vessel 
Entrance or Clearance Statement, Customs Form 1300”; and 

2. By removing the second sentence. 

9. Section 4.81 is amended by revising paragraphs (e) and (g)(1) and 
(2) to read as follows: 


§ 4.81 Reports of arrivals and departures in coastwise trade. 


* * * * * * * 


(e) Before any foreign vessel departs in ballast, or solely with articles 
to be transported in accordance with § 4.93, from any port in the United 
States for any other such port, the master must apply to the port direc- 
tor for a permit to proceed by filing a Vessel Entrance or Clearance 
Statement, Customs Form 1300, in duplicate. Ifa vessel is proceeding in 
ballast and therefore the Cargo Declaration (Customs Form 1302) is 
omitted, the words “No merchandise on board” shall be inserted in item 
16 of the Vessel Entrance or Clearance Statement. However, articles to 
be transported in accordance with § 4.93 must be manifested on the 
Cargo Declaration, as required by § 4.93(c). Three copies of the Cargo 
Declaration must be filed with the port director. When the port director 
grants the permit by making an appropriate endorsement on the Vessel 
Entrance or Clearance Statement (see § 4.85(b)), the duplicate copy, to- 
gether with two copies of the Cargo Declaration covering articles to be 
transported in accordance with § 4.93, must be returned to the master. 
The traveling Crew’s Effects Declaration, Customs Form 1304, and all 
unused crewmembers’ declarations on Customs Form 5129 will be 
placed in a sealed envelope addressed to the appropriate Customs offi- 
cer at the next intended domestic port and returned to the master for 
delivery. The master must execute a receipt for all unused crewmem- 
bers’ declarations which are returned to him. Immediately upon arrival 
at the next United States port the master must report his arrival to the 
port director. He must make entry within 48 hours by filing with the 
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port director the permit to proceed on the Vessel Entrance or Clearance 
Statement received at the previous port, a newly executed Vessel En- 
trance or Clearance Statement, a Crew’s Effects Declaration of all un- 
entered articles acquired abroad by crewmembers which are still on 
board, a Ship’s Stores Declaration, Customs Form 1303, in duplicate of 
the stores remaining on board, both copies of the Cargo Declaration 
covering articles transported in accordance with § 4.93, and the docu- 
ment of the vessel. The traveling Crew’s Effects Declaration and all un- 
used crewmembers’ declarations on Customs Form 5129 returned at 
the prior port to the master must be delivered by him to the appropriate 
Customs officer. 


* * 


(g) * * * 

(1) At the port where a LASH-type barge begins a coastwise move- 
ment with inward foreign cargo, a permit to proceed on the Vessel En- 
trance or Clearance Statement, Customs Form 1300, must be obtained. 
A single permit to proceed may be used for all the barges proceeding to 
the same port of unlading in the same town. An inward foreign manifest 
of the cargo in each barge, destined to the port of unlading shown on the 
permit to proceed, must be attached to each permit. At the port of unlad- 
ing of the barge, report of arrival and entry must be made immediately 
upon arrival to the appropriate Customs officer by presentation of the 
permit to proceed, manifests, and a new Vessel Entrance or Clearance 
Statement, Customs Form 1300. If only part of the inward foreign cargo 
is unladen, a new permit to proceed must be obtained and the inward 
foreign manifests must be attached to it. 

(2) At the port where a LASH-type barge begins a coastwise move- 
ment with export cargo, a permit to proceed on the Vessel Entrance or 
Clearance Statement, Customs Form 1300, must be presented to the ap- 
propriate Customs officer. A single permit to proceed may be presented 
for all the barges proceeding from the same port of lading in the same 
tow. Required shipper’s export declarations for LASH-type barges must 
be filed at the port where the barges will be taken aboard a barge-carry- 
ing vessel. At the next port, a report of arrival must be made immediate- 
ly upon arrival and entry must be made within 48 hours by 
presentation of the permit to proceed received upon departure from the 
prior port and a newly executed Vessel Entrance or Clearance State- 
ment, Customs Form 1300. 


* * *” 

10. Section 4.84 is amended: 

a. At paragraph (a) by removing the second and third sentences and 
adding, in their place, a new sentence to read as follows: 

(a) * * * Such a clearance shall be granted in accordance with the ap- 
plicable provisions of § 4.61 of the regulations of this part, including 
clearance of a vessel simultaneously engaged in one or more of the 
transactions listed in § 4.90(a)(4), (5), or (6) of this part. * * * 
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b. At paragraph (c)(1) in the last sentence by removing the words 
“Master’s Oath on Entry of Vessel in Foreign Trade” and adding, in 
their place, the words “Vessel Entrance or Clearance Statement”; and 

c. At paragraph (d) in the second sentence by removing the words 
“General Customs Declaration, Customs Form 1301” and adding, in 
their place, the words “Vessel Entrance or Clearance Statement, Cus- 
toms Form 1300”. 

11. In § 4.85, paragraph (a) is amended in the fourth sentence by re- 
moving the words “General Declaration, Customs Form 1301” and add- 
ing, in their place, the words “Vessel Entrance or Clearance Statement, 
Customs Form 1300”; and paragraphs (b) and (c) are revised to read as 
follows: 


§ 4.85 Vessels with residue cargo for domestic ports. 


* “ * ~ * * * 


(b)(1) Before a vessel proceeds from one domestic port to another 
with cargo or passengers on board as described in paragraph (a) of this 
section, the master must present to the director of such port of depar- 
ture an application in triplicate on Customs Form 1300 for a permit to 
proceed to the next port. When a port director grants the permit on Cus- 
toms Form 1300, the following legend must be endorsed on the form: 


Port Date 


Permission is granted to proceed to the port named in item 12. 


Signature and title 

(2) The duplicate must be attached to the traveling manifest and the 
triplicate (the permit to proceed to be delivered at the next port) must be 
returned to the master, together with the traveling manifest and the 
vessel’s document, if on deposit. If no inward foreign cargo or passen- 
gers are to be discharged at the next port, that fact must be indicated on 
Customs Form 1300 by inserting “To load only” in parentheses after 
the name of the port to which the vessel is to proceed. The traveling 
Crew’s Effects Declaration covering articles acquired abroad by officers 
and members of the crew, together with the unused crewmembers’ dec- 
larations prepared for such articles, will be placed in a sealed envelope 
addressed to the appropriate Customs officer at the next port and given 
to the master for delivery. 

(c)(1) Upon the arrival of a vessel at the next and each succeeding do- 
mestic port with inward foreign cargo or passengers still on board, the 
master must immediately report its arrival and make entry within 48 
hours. To make such entry, he must deliver to the port director the ves- 
sel’s document, the permit to proceed (Customs Form 1300 endorsed in 
accordance with paragraph (b) of this section), the traveling manifest, 
and the traveling Crew’s Effects Declaration (Customs Form 1304), to- 
gether with the crewmembers’ declarations received on departure from 
the previous port. The master must also present an abstract manifest 
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consisting of a newly executed Vessel Entrance or Clearance Statement, 
Customs Form 1300, a Cargo Declaration, Customs Form 1302, and a 
Passenger List, Customs and Immigration Form I-418, in such number 
of copies as may be required for local Customs purposes, of any cargo or 
passengers on board manifested for discharge at that port, a Crew’s Ef- 
fects Declaration in duplicate of all unentered articles acquired abroad 
by officers and crewmembers which are still on board, a Ship’s Stores 
Declaration, Customs Form 1303, in duplicate of the sea or ship’s stores 
remaining on board, and if applicable, the Cargo Declaration required 
by § 4.86. If no inward foreign cargo or passengers are to be discharged, 
the Cargo Declaration or Passenger List may be omitted from the ab- 
stract manifest, and the following legend must be placed in item 15 of 
the Vessel Entrance or Clearance Statement: 


Vessel on an inward foreign voyage with residue cargo/passengers 
for . No cargo or passengers for discharge 
at this port. 


(2) The traveling manifest, together with a copy of the newly executed 
Vessel Entrance or Clearance Statement, will serve the purpose of a 
copy of an abstract manifest at the port where it is finally surrendered. 

a * * * * * x 


12. Section 4.87 is amended by revising paragraphs (b)-(d), (f), and 
(g) to read as follows: 


§ 4.87 Vessels proceeding foreign via domestic ports. 


* * * * * * * 


(b) When applying for a clearance from the first and each succeeding 
port of lading, the master must present to the port director a Vessel En- 
trance or Clearance Statement, Customs Form 1300, in duplicate and a 
Cargo Declaration Outward With Commercial Forms, Customs Form 
1302-A, in accordance with § 4.63(a), of all the cargo laden for export at 
that port. The Vessel Entrance or Clearance Statement must clearly in- 
dicate all previous ports of lading. 

(c) Upon compliance with the applicable provisions of § 4.61, the port 
director will grant the permit to proceed by making the endorsement 
prescribed by § 4.85(b) on the Vessel Entrance or Clearance Statement, 
Customs Form 1300. One copy will be returned to the master, together 
with the vessel’s document if on deposit. The traveling Crew’s Effects 
Declaration, Customs Form 1304, together with any unused crewmem- 
bers’ declarations, will be placed in a sealed envelope addressed to the 
appropriate Customs officer at the next domestic port and returned to 
the master. 

(d) On arrival at the next and each succeeding domestic port, the mas- 
ter must immediately report arrival. He must also make entry within 48 
hours by presenting the vessel’s document, the permit to proceed on the 
Vessel Entrance or Clearance Statement, Customs Form 1300, received 
by him upon departure from the last port, a Crew’s Effects Declaration, 
Customs Form 1304, in duplicate listing all unentered articles acquired 
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aboard by officers and crew of the vessel which are still retained on 
board, and a Ship’s Stores Declaration, Customs Form 1303, in dupli- 
cate of the stores remaining aboard. The master must also execute a 
Vessel Entrance or Clearance Statement. The traveling Crew’s Effects 
Declaration, together with any unused crewmembers’ declarations re- 
turned to the master at the prior port, will be delivered by him to the 
port director. 


* * * * * * * 


(f) If a complete Cargo Declaration Outward With Commercial 
Forms, Customs Form 1302-A (see § 4.63), and all required shipper’s 
export declarations are not available for filing before departure of a ves- 
sel from any port, clearance on the Vessel Entrance or Clearance State- 
ment, Customs Form 1300, may be granted in accordance with § 4.75, 
subject to the limitation specified in § 4.75(c). 

(g) When the procedure outlined in paragraph (f) of this section is fol- 
lowed at any port, the owner or agent of the vessel must deliver to the 
director of that port within 4 business days after the vessel’s clearance a 
Cargo Declaration Outward With Commercial Forms, Customs Form 
1302~A (see § 4.63), and the export declarations to cover the cargo laden 
for export at that port. 

13. Section 4.89 is amended: 

a. At paragraph (b) by removing the words “General Declaration, 
Customs Form 1301” and adding, in their place, the words “on the Ves- 
sel Entrance or Clearance Statement, Customs Form 1300”; and 

b. At paragraph (d) by removing the words “General Declaration, 
Customs Form 1301” and adding, in their place, the words “Vessel En- 
trance or Clearance Statement, Customs Form 1300”. 

14. Section 4.90(b) is amended in the first sentence, by removing the 
number “1301” and adding, in its place, the number “1300”. 

15. Section 4.91 is amended: 

a. At paragraph (a) in the first sentence by removing within the pa- 
renthesis the number “1301” and adding, in its place, the number 
“1300”; and in the second sentence, by removing the number “1301” 
and adding, in its place, the number “1300”; and 

b. At paragraph (b)(2) by removing the number “1378” and adding, in 
its place, the number “1300”. 

16. In § 4.99(a), paragragh (a), introductory text, and paragraph (a) 
(2)(ii) are amended by removing the number “1301,”. 


PART 18—TRANSPORTATION IN BOND AND 
MERCHANDISE IN TRANSIT 
1. The general authority citation for part 18, and the specific author- 
ity citations for §§ 18.3, 18.7, and 18.13, continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1551, 1552, 1553, 1623. 
* * * * * ~< * 


Section 18.3 also issued under 19 U.S.C. 1565; 
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= * * ~ * * 


Section 18.7 also issued under 19 U.S.C. 1557, 1646a; 
Ba * x * * x 
Section 18.13 also issued under 19 U.S.C. 1498(a); 
* * ~ * * ok ca 


2. Section 18.2(b) is amended in the first sentence, by removing the 
words “and Customs control card (Customs Form 7512-C),”. 

3. Section 18.2(c)(1) is amended: 

a. In the first sentence, by removing the words “either the related 
Customs Form 7512-C (destination) or the” and adding, in their place, 
the words “any related”; and by removing the parenthetical words 
“(which cannot be used in conjunction with Customs Form 7512-C)”; 
and 

b. In the second sentence, by removing the words “the Customs Form 
7512-C (destination) shall accompany the first conveyance, and”. 

4. Section 18.2(d) is amended in the first sentence, by removing in the 
parentheses the words “and related Customs Form 7512-C (destina- 
tion) or the” and adding, in their place, the words “any related”. 

5. Section 18.3(b) is amended: 

a. In the second sentence, by removing the words “and Customs Form 
7512-C (destination)”; and 

b. In the fourth sentence, by removing the words “and the related 
Customs Form 7512-C (destination)”. 


6. Section 18.7(a) is amended in the first sentence, by removing in the 
parentheses the words “and related Customs Form 7512-C (destina- 
tion) or the” and adding, in their place, the words “any related”. 

7. Section 18.13(b) is amended by removing the last sentence. 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for part 122 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 1433, 1436, 1448, 1459, 
1590, 1594, 1623, 1624, 1644, 1644a. 

2. Section 122.83(e) is amended: 

a. In the first sentence, by removing the words “and a numbered Cus- 
toms Form 7512-C shall be filled out and filed”; 

b. In the last sentence, by removing the words “and Customs Form 
7512-C (duplicate)”; and 

c. By removing the second and third sentences. 

3. Section 122.92 is amended by removing paragragh (a)(2) and re- 
designating paragragh (a)(3) as paragragh (a)(2). 

4. Section 122.92(b)(1) is amended: 

a. In the first sentence, by removing the words “, and the duplicate 
copy of Customs Form 7512-C”; and 

b. By removing the last sentence. 

5. Section 122.92(b)(2) is amended by removing the words “one copy 
of Customs Form 7512-C or” and adding, in their place, the word “any”. 
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6. Section 122.93(a) is amended in the first sentence, by removing the 
words “with Customs Form 7512-C attached”. 

7. Section 122.94(a) is amended in the second sentence, by removing 
the words “, Customs Form 7512 with Customs Form 7512-C attached,” 
and adding, in their place, the words “and a Customs Form 7512”. 

8. Section 122.119(c) is amended: 

a. By removing in the introductory text, the words “, and two copies of 
Customs Form 7512-C (original and duplicate)”; 


b. By adding a second sentence, at the end of the introductory text, as 
follows: 


* * * * * % * 

(c) * * * The permit copy is used and kept by Customs at the port of 
arrival. 

* * * * * ~ * 

c. By removing paragraphs (c)(1) and (2). 

9. In § 122.120: 

a. Paragraph (d) is amended in the introductory text, by removing the 
words “and a Customs Form 7512-C (original and duplicate)”; 

b. Paragraph (d)(1) is amended in the first sentence, by removing the 
words “and Customs Form 7512-C (original)” and by removing the sec- 
ond sentence; and 

c. Paragraph (i) is amended by removing the words “Forms 7512 and 
7512-C” and adding, in their place, the words “Form 7512”. 


PART 1283—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 
1. The general authority citation for part 123 continues to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1433, 1436, 1448, 1624. 


* * * * * * * 


2. Section 123.42(c)(1) is amended in the last sentence by removing 
the words “with the related Customs Form 7512-C (destination)”. 

3. Section 123.42(d) is amended in the first sentence by removing the 
words “and the related Customs Form 7512-C (destination)”. 

4. Section 123.64(b) is amended in the second sentence by removing 
the words “and related Customs Form 7512-C (destination)”. 


PART 144—WAREHOUSE AND 
REWAREHOUSE ENTRIES AND WITHDRAWALS 
1. The general authority citation for part 144 continues to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1484, 1557, 1559, 1624. 
* * * * * * * 
2. Section 144.37(a) is amended in the first sentence by removing the 


words “, accompanied by Customs Form 7512-C (Transportation 
Entry and Manifest of Goods)”. 
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PART 146—FOREIGN TRADE ZONES 
1. The authority citation for part 146 continues to read as follows: 


Authority: 19 U.S.C. 66, 8la—81u, 1202 (General Note 20, Harmonized 
Tariff Schedule of the United States), 1623, 1624. 

2. Section 146.68(b) is amended: 

a. In the fourth sentence by removing the words “and the destination 
copy (Customs Form 7512-C)”; and 

b. In the last sentence by removing the words “and the origin copy 
(Customs Form 7512-C)”. 


RAYMOND W. KELLY, 
Commissioner of Customs. 
Approved: January 24, 2000. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 
{Published in the Federal Register, March 29, 2000 (65 FR 16513)] 





U.S. Customs Service 


General Notices 


CONTINUATION OF THE 
NATIONAL CUSTOMS AUTOMATION PROGRAM PROTOTYPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document announces that funding has been made 
available to Customs for the continued operation of the National Cus- 
toms Automation Program Prototype (NCAP/P). Consequently, not- 
withstanding publication of a recent notice announcing a scheduled 
termination of the NCAP/P due to a cessation of funding, funds have 
been made available and therefore the NCAP/P has remained in opera- 
tion. The NCAP/P will continue to operate for the previously approved 
participants as long as funding remains available. Customs is no longer 
accepting new applications for participation in NCAP/P 


FOR FURTHER INFORMATION CONTACT: Keith Fleming, U.S. 
Customs Service, at (202) 927-1049, or Virginia Noordewier, U.S. Cus- 
toms Service, at (202) 927-3296. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

The vision of the Automated Commercial Environment (ACE) is to 
establish a Trade Compliance Process that achieves high levels of com- 
pliance and reduces the cycle time required for imports to clear Cus- 
toms. The National Customs Automation Program Prototype 
(NCAP/P) is the prototype for the first implementation of this auto- 
mated process. 

On March 27, 1997, Customs published a notice in the Federal Regis- 
ter (62 FR 14731) announcing its intention to implement the NCAP/P 
on a test basis; on August 21, 1998, Customs published in the Federal 
Register (63 FR 44949) a notice which modified the test with updated 
procedures and which replaced the previous notice. On October 15, 
1998, Customs also published in the Federal Register (63 FR 55426) a 
notice announcing the proposed expansion of the prototype to five addi- 
tional ports of entry. 

The NCAP/P plan called for a four-stage implementation of new car- 
go processing features over a period of up to three years. The NCAP/P 


15 
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commenced on April 27, 1998, with the implementation of the cargo re- 
lease stage. On October 13, 1998, Customs implemented the second 
stage which provided for cargo release with examination. On February 
10, 2000, Customs published a notice in the Federal Register (65 FR 
6688) advising the public that, due to the cessation of necessary fund- 
ing, the NCAP/P would conclude 30 days after publication of the notice 
and that, from that day forward, NCAP/P participants must revert to 
non-NCAP/P processing for all cargo shipments. 

Following publication of the February 10, 2000, notice and prior to 
the scheduled termination date (March 13, 2000), funds became avail- 
able for the continued operation of NCAP/P at its current locations 
through September 30, 2000. Each NCAP/P participant was individual- 
ly advised by Customs that, due to this new availability of funds, the 
NCAP/P would not conclude as stated in the February 10, 2000, notice. 
The purpose of this notice is to advise the general public of the contin- 
ued operation of the prototype. 


CONTINUATION OF NCAP/P 

For the reasons stated above, the NCAP/P has remained in operation 
at its current locations and will continue to operate for previously ap- 
proved participants through September 30, 2000, or for any longer pe- 
riod during which funds for the operation of NCAP/P are available. 
Customs is not accepting new applications for participation in the 
NCAP/P. 

Dated: March 24, 2000. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Office of Field Operations. 
[Published in the Federal Register, March 30, 2000 (65 FR 17002)] 





U.S. CUSTOMS SERVICE 


GENERAL PROGRAM TEST FOR TRANSFER OF 
ACCOMPANIED (INTERNATIONAL) IN-TRANSIT BAGGAGE 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice extends the time period for applying to partici- 


pate in the general program test for the transfer of accompanied, inter- 
national in-transit baggage. 


DATES: To participate in the test, applicants have until close of busi- 
ness on May 26, 2000, to file the required information with Customs. 


ADDRESS: To apply for participation in the test, air carriers must 
timely submit to the appropriate port director (having jurisdiction over 
the airport involved) a written statement of intent to comply with the 
requirements of the test program. 


FOR FURTHER INFORMATION CONTACT: For information rela- 


tive to the test program and the application to participate: Steve A. Gil- 
bert, Office of Field Operations (202) 927-1391. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On February 23, 2000, Customs published in the Federal Register (65 
FR 9054) a notice announcing a general program test for the transfer of 
accompanied, international in-transit baggage. The notice announced 
the eligibility requirements for participation in the test, described the 
information transmission and baggage processing procedures required 
of participant air carriers, and set forth that applications to participate 
must be filed on or before March 24, 2000. Comments were also re- 
quested, to be submitted to Customs on or before the same date. 

Customs anticipates issuance of another notice regarding the test 
program to announce any changes in the test that might be warranted 
after Customs evaluates the comments received and reconsiders the 
test program in light thereof. 

This notice announces that the time period for applying to partici- 
pate in the test has been extended to May 26, 2000. 


Dated: March 29, 2000. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, April 3, 2000 (65 FR 17550)] 
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LIST OF FOREIGN ENTITIES VIOLATING TEXTILE 
TRANSSHIPMENT AND COUNTRY OF ORIGIN RULES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document notifies the public of foreign entities which 
have been issued a penalty claim under section 592 of the Tariff Act, for 
certain violations of the customs laws. This list is authorized to be pub- 
lished by section 333 of the Uruguay Round Agreements Act. 


DATES: This document notifies the public of the semiannual list for the 


6-month period starting March 31, 2000, and ending September 30, 
2000. 


FOR FURTHER INFORMATION CONTACT: For information re- 
garding any of the operational aspects, contact Scott Greenberg, Na- 
tional Seizures and Penalties Officer, Seizures and Penalties Division, 
Office of Field Operations, (415) 782-9442. For information regarding 


any of the legal aspects, contact Alex Daman, Office of Chief Counsel, 
(202) 927-6900. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 


Section 333 of the Uruguay Round Agreements Act (URAA)(Public 
Law 103-465, 108 Stat. 4809)(signed December 8, 1994), entitled Tex- 
tile Transshipments, amended Part V of title IV of the Tariff Act of 1930 
by creating a section 592A (19 U.S.C. 1592a), which authorizes the Sec- 
retary of the Treasury to publish in the Federal Register, on a semi- 
annual basis, a list of the names of any producers, manufacturers, 
suppliers, sellers, exporters, or other persons located outside the Cus- 
toms territory of the United States, when these entities and/or persons 
have been issued a penalty claim under section 592 of the Tariff Act, for 
certain violations of the customs laws, provided that certain conditions 
are satisfied. 

The violations of the customs laws referred to above are the follow- 
ing: (1) Using documentation, or providing documentation subse- 
quently used by the importer of record, which indicates a false or 
fraudulent country of origin or source of textile or apparel products; 
(2) Using counterfeit visas, licenses, permits, bills of lading, or similar 
documentation, or providing counterfeit visas, licenses, permits, bills of 
lading, or similar documentation that is subsequently used by the im- 
porter of record, with respect to the entry into the Customs territory of 
the United States of textile or apparel products; (3) Manufacturing, 
producing, supplying, or selling textile or apparel products which are 
falsely or fraudulently labeled as to country of origin or source; and 
(4) Engaging in practices which aid or abet the transshipment, through 
acountry other than the country of origin, of textile or apparel products 
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in a manner which conceals the true origin of the textile or apparel 
products or permits the evasion of quotas on, or voluntary restraint 
agreements with respect to, imports of textile or apparel products. 

If a penalty claim has been issued with respect to any of the above 
violations, and no petition in response to the claim has been filed, the 
name of the party to whom the penalty claim was issued will appear on 
the list. If a petition, supplemental petition or second supplemental 
petition for relief from the penalty claim is submitted under 19 U.S.C. 
1618, in accord with the time periods established by sections 171.32 and 
171.33, Customs Regulations (19 CFR 171.32, 171.33) and the petition 
is subsequently denied or the penalty is mitigated, and no further peti- 
tion, if allowed, is received within 30 days of the denial or allowance of 
mitigation, then the administrative action shall be deemed to be final 
and administrative remedies will be deemed to be exhausted. Conse- 
quently, the name of the party to whom the penalty claim was issued will 
appear on the list. However, provision is made for an appeal to the Sec- 
retary of the Treasury by the person named on the list, for the removal 
of its name from the list. If the Secretary finds that such person or entity 
has not committed any of the enumerated violations for a period of not 
less than 3 years after the date on which the person or entity’s name was 
published, the name will be removed from the list as of the next publica- 
tion of the list. 


REASONABLE CARE REQUIRED 


Section 592A also requires any importer of record entering, introduc- 
ing, or attempting to introduce into the commerce of the United States 
textile or apparel products that were either directly or indirectly pro- 
duced, manufactured, supplied, sold, exported, or transported by such 
named person to show, to the satisfaction of the Secretary, that such im- 
porter has exercised reasonable care to ensure that the textile or appar- 
el products are accompanied by documentation, packaging, and 
labeling that are accurate as to its origin. Reliance solely upon informa- 
tion regarding the imported product from a person named on the list is 
clearly not the exercise of reasonable care. Thus, the textile and apparel 
importers who have some commercial relationship with one or more of 
the listed parties must exercise a degree of reasonable care in ensuring 
that the documentation covering the imported merchandise, as well as 
its packaging and labeling, is accurate as to the country of origin of the 
merchandise. This degree of reasonable care must involve reliance on 
more than information supplied by the named party. 

In meeting the reasonable care standard when importing textile or 
apparel products and when dealing with a party named on the list pub- 
lished pursuant to section 592A of the Tariff Act of 1930, an importer 
should consider the following questions in attempting to ensure that 
the documentation, packaging, and labeling is accurate as to the coun- 
try of origin of the imported merchandise. The list of questions is not 
exhaustive but is illustrative. 
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1) Has the importer had a prior relationship with the named party? 

2) Has the importer had any detentions and/or seizures of textile or 
apparel products that were directly or indirectly produced, supplied, or 
transported by the named party? 

3) Has the importer visited the company’s premises and ascertained 
that the company has the capacity to produce the merchandise? 

4) Where a claim of an origin conferring process is made in accor- 
dance with 19 CFR 102.21, has the importer ascertained that the named 
party actually performed the required process? 

5) Is the named party operating from the same country as is repre- 
sented by that party on the documentation, packaging or labeling? 

6) Have quotas for the imported merchandise closed or are they near- 
ing closing from the main producer countries for this commodity? 

7) What is the history of this country regarding this commodity? 

8) Have you asked questions of your supplier regarding the origin of 
the product? 

9) Where the importation is accompanied by a visa, permit, or license, 
has the importer verified with the supplier or manufacturer that the 
visa, permit, and/or license is both valid and accurate as to its origin? 
Has the importer scrutinized the visa, permit or license as to any irregu- 
larities that would call its authenticity into question? 

The law authorizes a semiannual publication of the names of the for- 
eign entities and/or persons. On October 5, 1999, Customs published a 
Notice in the Federal Register (64 FR 54067) which identified 26 
(twenty-six) entities which fell within the purview of section 592A of 
the Tariff Act of 1930. 


592A LIST 


For the period ending March 31, 2000, Customs has identified 25 
(twenty-five) foreign entities that fall within the purview of section 
592A of the Tariff Act of 1930. This list reflects no additions of new enti- 
ties and 1 removal to the 26 entities named on the list published on Oc- 
tober 5, 1999. The parties on the current list were assessed a penalty 
claim under 19 U.S.C. 1592, for one or more of the four above-described 
violations. The administrative penalty action was concluded against 
the parties by one of the actions noted above as having terminated the 
administrative process. 

The names and addresses of the 25 foreign parties which have been 
assessed penalties by Customs for violations of section 592 are listed be- 
low pursuant to section 592A. This list supersedes any previously pub- 
lished list. The names and addresses of the 25 foreign parties are as 
follows (the parenthesis following the listing sets forth the month and 


year in which the name of the company was first published in the Feder- 
al Register): 


Austin Pang Gloves & Garments Factory, Ltd., Jade Heights, 52 Tai 


Chung Kiu Road, Flat G, 19/F, Shatin, New Territories, Hong Kong. 
(10/99) 
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Beautiful Flower Glove Manufactory, Kar Wah Industrial Building, 
8 Leung Yip Street, Room 10-16, 4/F, Yuen Long, New Territories, Hong 
Kong. (10/99) 

BF Manufacturing Company, Kar Wah Industrial Building, Leung 
Yip Street, Flat 13, 4/F Yeun Long, New Territories, Hong Kong. (10/99) 

Cupid Fashion Manufacturing Ltd., 17/F Block B, Wongs Factory 
Building, 368-370 Sha Tsui Road, Tsuen Wan, Hong Kong. (9/97) 

Ease Keep, Ltd., 750 Nathan Road, Room 115, Kowloon, Hong Kong. 
(10/99) 

Excelsior Industrial Company, 311-313 Nathan Road, Room 1, 15th 
Floor, Kowloon, Hong Kong. (9/98) 

Eun Sung Guatemala, S.A., 13 Calle 3-62 Zona Colonia Landivar, 
Guatemala City, Guatemala. (3/98) 

Everlast Glove Factory, Goldfield Industrial Centre, 1 Sui Wo Road, 
Room 15, 15th Floor, Fo Tan, Shatin, New Territories, Hong Kong. 
(3/99) 

Fabrica de Artigos de Vestuario E-Full, Lda. Rua Um doi Bairro da 
Concordia, Deificio Industrial Vang Tai, 8th Floor, A-D, Macau. (10/99) 

Fabrica de Artigos de Vestuario Fan Wek Limitada, Av. Venceslau de 
Morais, S/N 14 B-C, Centro Ind. Keck Seng (Torre 1), Macau. (10/99) 

Fabrica de Artigos de Vestuario Pou Chi, Avenida General Castelo 
Branco, 13, Andar, “C” Edificio Wang Kai, Macau. (10/99) 

Glory Growth Trading Company, No. 6 Ping Street, Flat 7-10, Block 
A, 21st Floor, New Trade Plaza, Shatin, New Territories, Hong Kong. 
(9/98) 

Great Southern International Limited, Flat A, 13th floor, Foo 
Cheong Building, 82-86 Wing Lok Street, Central, Hong Kong. (9/98) 

G.T. Plus Ltd., Kowloon Centre, 29-43 Ashley Road, 4/F1, Tsimshat- 
sui, Kowloon, Hong Kong. (3/99) 

Jiangxi Garments Import and Export Corp., Foreign Trade Building, 
60 Zhanggian Road, Nanchang, China. (3/98) 

Liable Trading Company, 1103 Kai Tak Commercial Building, 62-72 
Stanley Street, Kowloon, Hong Kong. (9/98) 

Lucky Mind Industrial Limited, Lincoln Centre, 20 Yip Fung Street, 
Flat 11, 5/F Fan Ling, New Territories, Hong Kong. (10/99) 

Mabco Limited, 6/F VIP Commercial Centre, 116-120 Canton Road, 
Kowloon, Hong Kong. (3/99) 

McKowan Lowe & Company Limited, 1001-1012 Hope Sea Industri- 
al Centre, 26 Lam Hing Street, Kowloon Bay, Kowloon, Hong Kong. 
(9/98) 

Rex Industries Limited, VIP Commercial Center, 116-120 Canton 
Road, 11th Floor, Tsimshatsui, Kowloon, Hong Kong. (9/98) 

Sannies Garment Factory, 35-41 Tai Lin Pai Road, Gold King Indus- 
trial Building, Flat A & B, 2nd Floor, Kwai Chung, New Territories, 
Hong Kong. (9/98) 

Shing Fat Gloves & Rainwear, 2 Tai Lee Street, 1-2 Floor, Yuen Long, 
New Territories, Hong Kong. (9/98) 
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Sun Kong Glove Factory, 188 San Wan Road, Units 32-35, 3rd Floor, 
Block B, Sheung Shui, New Territories, Hong Kong. (9/98) 

Sun Weaving Mill Ltd., Lee Sum Factory Building, Block 1 & 2, 23 Sze 
Mei Street, Sanpokong, Bk 1/2, Kowloon, Hong Kong. (9/97) 

Takhi Corporation, Huvsgalchdyn Avenue, Ulaanbaatar 11, Mongo- 
lia. (3/98) 

Any of the above parties may petition to have its name removed from 
the list. Such petitions, to include any documentation that the petition- 
er deems pertinent to the petition, should be forwarded to the Assistant 
Commissioner, Office of Field Operations, United States Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 


ADDITIONAL FOREIGN ENTITIES 


In the October 5, 1999, Federal Register notice, Customs also solic- 
ited information regarding the whereabouts of 32 foreign entities, 
which were identified by name and known address, concerning alleged 
violations of section 592. Persons with knowledge of the whereabouts of 
those 32 entities were requested to contact the Assistant Commissioner, 
Office of Field Operations, United States Customs Service, 1300 Penn- 
sylvania Avenue, N.W., Washington, D.C. 20229. 

In this document, a new list is being published which contains the 
names and last known addresses of 32 entities. This reflects the addi- 
tion of one new entity and the removal of one entity to the list of 32 enti- 
ties published on October 5, 1999. 

Customs is soliciting information regarding the whereabouts of the 
following 32 foreign entities concerning alleged violations of section 
592. Their names and last known addresses are listed below (the paren- 
thesis following the listing sets forth the month and year in which the 
name of the company was first published in the Federal Register): 

Au Mi Wedding Dresses Company, Dragon Industry Building, 98, 
King Law Street, Unit F 9/F, Lai Chi Kok, Kowloon, Hong Kong. (10/99) 

Balmar Export Pte. Ltd., No. 7 Kampong Kayu Road, Singapore, 
1543. (3/98) 

Envestisman Sanayi A.S., Buyukdere Cad 47, Tek Is Merkezi, Istan- 
bul, Turkey. (9/97) 

Essence Garment Making Factory, Splendid Centre, 100 Larch 
Street, Flat D, 5th Floor, Taikoktsui, Kowloon, Hong Kong. (3/98) 

Fabrica de Artigos de Vest. Dynasty, Lda., Avenida do Almirante Ma- 
galhaes Correia, Edificio Industrial Keck Seng, Block III, 4th Floor 
“UV”, Macau. (3/98) 

Fabrica de Artigos de Vestuario Lei Kou, No. 45 Estrada Marginal de 
Areia Preta, Edif.Ind.Centro Polytex, 6th Floor, D, Macau. (9/98) 

Fabrica de Vestuario Wing Tai, 45 Estrada Marginal Da Areia Preta, 
Edif. Centro Poltex, 3/E, Macau. (3/98) 

Galaxy Gloves Factory, Annking Industrial Building, Wang Yip East 
Street Room A, 2/F, Lot 357, Yuen Long Industrial Estate, Yuen Long, 
New Territories, Hong Kong. (3/98) 
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Golden Perfect Garment Factory, Wong’s Industrial Building, 33 
Hung To Road, 3rd Floor, Kwun Tong, Kowloon, Hong Kong. (9/98) 

Golden Wheel Garment Factory, Flat A, 10/F, Tontex Industrial 
Building, 2-4 Sheung Hei Street, San Po Kong, Kowloon, Hong Kong. 
(10/99) 

Grey Rose Maldives, Phoenix Villa, Majeedee Magu, Male, Republic 
of Maldives. (3/98) 

K & J Enterprises, Witty Commercial Building, 1A-1L Tung Choi 
Street, Room 1912F Mong Kok, Kowloon, Hong Kong. (9/98) 

Konivon Development Corp., Shun Tak Center, 200 Connaught 
Road, No. 3204, Hong Kong. (3/98) 

Kwuk Yuk Garment Factory, Kwong Industrial Building, 39-41 
Beech St., Flat A, 11th Floor, Tai Kok Tsui, Kowloon, Hong Kong. (3/98) 

Land Global Ltd., Block c, 14/F, Y.P Fat Building, Phase 1, 77 Hoi 
Yuen Road, Kowloon, Hong Kong. (9/97) 

Lai Cheong Gloves Factory, Kar Wah Industrial Building, 8 Leung Yip 
Street, Room 101, 1-F, Yuen Long, New Territories, Hong Kong. (3/00) 

Leader Glove Factory, Tai Ping Industrial Centre, 57, Ting Kok Road, 
25/F, Block 1, Flat A, Tai Po, New Territories, Hong Kong. (3/98) 

Maxwell Garment Factory, Unit C, 21/F, 78-84, Wang Lung Street, 
Tseun Wan, New Territories, Hong Kong. (3/99) 

New Leo Garment Factory Ltd, Galaxy Factory Building, 25-27 Luk 
Hop Street, Unit B, 18th Floor, San Po Kong, Kowloon, Hong Kong. 
(9/98) 

Patenter Trading Company, Block C. 14/F, Yip Fat Industrial Build- 
ing, Phase 1, 77 Hoi Yuen Road, Kowloon, Hong Kong. (9/97) 

Penta-5 Holding (HK) Ltd., Metro Center II, 21 Lam Hing Street, 
Room 1907, Kowloon Bay, Kowloon, Hong Kong. (9/98) 

Round Ford Investments, 37-39 Ma Tau Wai Road, 13/f Tower B, 
Kowloon, Hong Kong. (9/97) 

Shanghai Yang Yuan Garment Factory, 2 Zhaogao Road, Chuanshin, 
Shanghai, China. (9/97) 

Silver Pacific Enterprises Ltd., Shun Tak Center, 200 Connaught 
Road, No. 3204, Hong Kong. (3/98) 

Tak Hing Textile Company Limited, Wo Fung Industrial Building, 
3/F, block D, Lot No. 5180, IN D.D 51, On Lok Village, Fanling, New Ter- 
ritories, Hong Kong. (3/99) 

Tat Hing Garment Factory, Tat Cheong Industrial Building, 3 Wing 
Ming Street, Block C, 13/F, Lai Chi Kok, Kowloon, Hong Kong. (3/98) 

Tientak Glove Factory Limited, 1 Ting Kok Road, Block A, 26/F, Tai 
Po, New Territories, Hong Kong. (3/98) 

Wealthy Dart, Wing Ka Industrial Building, 87 Larch Street, 7th 
Floor, Kowloon, Hong Kong. (3/98) 

Wilson Industrial Company, Yip Fat Factory Building, 77 Hoi Yuen 
Road, Room B, 3/F, Kwun Yong, Kowloon, Hong Kong. (3/98) 

Wing Lung Manufactory, Hing Wah Industrial Building, Units 2, 5-8, 
4th Floor YLTL 373, Yuen Long, New Territories, Hong Kong. (9/98) 
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Yogay Fashion Garment Factory Ltd, Lee Wan Industrial Building, 5 
Luk Hop Street, San Po Kong, Kowloon, Hong Kong. (3/98) 

Zuun Mod Garment Factory Ltd., Tuv Aimag, Mongolia. (9/97) 

If you have any information as to a correct mailing address for any of 
the above 32 firms, please send that information to the Assistant Com- 
missioner, Office of Field Operations, U.S. Customs Service, 1300 Penn- 
sylvania Avenue, N.W., Washington, D.C. 20229. 


Dated: March 24, 2000. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, March 30, 2000 (65 FR 17003)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 29, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER & 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
MESH WARNING VESTS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 


letters. 


SUMMARY: Pursuant to Section 625(c)(1) of the Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)), this notice advises interested parties that 
Customs intends to revoke three rulings pertaining to the tariff classifi- 
cation of warning vests made from polyvinyl chloride (PVC) dipped 
polyester fiber mesh fabric. Comments are invited on the correctness of 
the proposed rulings. 


DATE: Comments must be received on or before May 12, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out the im- 
port requirements. For example, under section 484 of the Tariff Act of 
1930, as amended, (19 U.S.C. § 1484) the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to Section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke certain rulings pertaining to the classification of mesh safety 
vests. Although in this notice Customs is specifically referring to three 
rulings, New York Ruling Letter (NY) 848018; Headquarters Ruling 
Letter (HQ) 088549; and, Headquarters Ruling Letter (HQ) 950212, 
this notice covers any rulings on this merchandise, which may exist but 
have not been specifically identified. Customs has undertaken reason- 
able efforts to search existing data bases for rulings in addition to those 
identified. No further rulings have been found. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treatment 
previously accorded by the Customs Service to substantially identical 
merchandise. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations involving the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule. Any person with sub- 
stantially identical merchandise should advise Customs during this 
notice and comment period. An importer’s failure to advise Customs of 
substantially identical merchandise or of a specific ruling not identified 
in this notice may raise the rebuttable presumption of lack of reason- 
able care on the part of the importer or its agents for importation subse- 
quent to the effective date of the final decision of this notice. 

In NY 848018, dated December 21, 1989, concerning the tariff classi- 
fication of a safety vest made from PVC dipped polyester fiber mesh 
fabric, the product was erroneously classified under subheading 
6210.50.1010 of the Harmonized Tariff Schedule of the United States 
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Annotated (HTSUSA) as an other made up garment of fabrics that have 
been coated, covered, or impregnated with plastics. In HQ 088549, 
dated September 4, 1991, concerning the tariff classification of a safety 
vest made from knit polyester fiber mesh fabric coated with polyvinyl 
chloride, the product was erroneously classified under subheading 
6117.80.0035, HTSUSA, the provision for other made up clothing ac- 
cessories, knitted or crocheted. In HQ 950212, dated September 4, 1991, 
concerning the tariff classification of a warning vest made from PVC 
dipped, polyester fiber mesh fabric, the product was erroneously classi- 
fied under subheading 6217.10.0030, HTSUSA, the provision for other 
made up non-knit clothing accessories. The items under review are de- 
scribed as being embedded or completely covered on both sides with 
plastics, and therefore, the correct tariff number for all of these prod- 
ucts should be under subheading 3926.20.9050 of the HTSUSA as a 
clothing accessory of plastics. NY 848018 is set forth as “Attachment A” 
to this document. HQ 088549 is set forth as “Attachment B” to this do- 
cument. HQ 950212 is set forth as “Attachment C” to this document. 
Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
848018, HQ 088549, HQ 950212 and any other ruling not specifically 
identified on identical or substantially similar merchandise to reflect 
the proper classification within the HTSUSA pursuant to the analysis 
set forth in Proposed Headquarter Rulings (HQ) 963614 (see “Attach- 
ment D” to this document); HQ 963615 (see “Attachment E” to this doc- 
ument); HQ 963616 (see “Attachment E” to this document). 


Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical merchandise. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: March 238, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 21, 1989. 


CLA-2-62:S:N:N3H:353 848018 
Category: Classification 


Tariff No. 6210.50.1010 
Mr. JAY SHYNN 


KoTaP AMERICA LTD. 
10 Bayview Avenue 
Lawrence, NY 11559 


Re: The tariff classification of a warning vest from Korea. 


Dear Mr. SHYNN: 


In your letter dated December 11, 1989. you requested a tariff classification ruling. 

One sample was submitted. The garment is a warning vest used by construction work- 
ers. The vest is made of mesh, PVC dipped, polyester base fabric, color-fluorescent orange 
and flame retardant. The reflector on the chest and back is PVC, and the binding around 
the neck, arm holes and bording the entire vest is vinyl. At the side bottom of the vest on 
each side there is a elastic adjustable band. The closure at the back of the vest is made of a 
‘VELCRO’ like material. 

Theapplicable subheading for the warning vest will be6210.50.1010, Harmonized Tariff 
Schedule of the United States (HTS), which provides for garments, made up of fabrics of 
heading 5602, 5603, 5903, 5906 or 5907: Other women’s or girls’ garments: Of man-made 
fibers * * * Having a outer surface impregnated, coated, covered or laminated with rubber 
or plastics material which completely obscures the underlying fabric. The rate of duty will 
be 7.6 percent ad valorem and will remain the same during 1990. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 


A copy of this ruling letter should be attached to the entry documents filed at the time 


this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 
JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, September 4, 1991. 
CLA-2 CO:R:C:T 088549 CRS 


Category: Classification 


Tariff No. 6117.80.0035 
MR. JOHN CANELLAKIS 


VICE PRESIDENT 

BEIJING TRADE EXCHANGE, INC. 
701 E Street, S.E. 

Washington, DC 20003 


Re: Reflective vests are classifiable as other made up clothing accessories. DD 856608 re- 
voked. 
DEAR Mr. CANELLAKIS: 


This office has had occasion to review DD 856608 issued to you by the District Director, 
St. Albans, Vermont, concerning the classification of a safety vest under the Harmonized 
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Tariff Schedule of the United States Annotated (HTSUSA). As a result of our review this 
ruling has been revoked. Our decision follows below. 
Facts: 

The merchandise in question is a mesh safety vest made from knit polyester fiber mesh 
fabric coated with polyviny] chloride. A cloth binding covers all exposed edges and adjust- 
able hook and loop fasteners are located in the middle of each full side and frontal opening. 
The body of the vest is fluorescent orange and reflective plastic strips which extend over the 
shoulders from the bottom hems. The vest is designed to be worn for visibility. 

The vest was the subject of DD 856608 dated October 17, 1990, and was classified as an 
other made up article of heading 6307, HTSUSA. A similar article, a runner’s safety vest 
was ruled on in DD 856714 dated October 17, 1990. However, in New York Ruling Letter 
(NYRL) 843952 dated August 14, 1989, and NYRL 848018 dated December 21, 1989, reflec- 
tive vests were classified in heading 6117, if knit (heading 6217, if woven). 


Issue: 


Whether knit safety vests are classifiable as other made up articles of heading 6307, 
HTSUSA, or as other made up clothing accessories of heading 6117, HTSUSA. 


Law and Analysis: 


Heading 6117, HTSUSA, provides for, inter alia, other made up clothing accessories, 
knitted or crocheted. The Harmonized Commodity Description and Coding System, Ex- 
planatory Notes (EN), which constitute the official interpretation of the Harmonized Sys- 
tem at the international level, state at EN 61.17, 844-845, that made up knitted clothing 
accessories not specified or included in the specific headings of Chapter 61 or elsewhere in 
the Nomenclature are classifiable in heading 6117. Examples of articles cited by the EN 
include items such as labels, badges, emblems, flashes and bodice fronts. In contrast, head- 
ing 6307, HTSUSA, provides for other made up articles, including dress patterns. Note 
2(a), Chapter 63, HTSUSA, states that Subchapter 1, Chapter 63, within which heading 
6307 falls, does not cover goods of Chapters 56 to 62. 

In Headquarters Ruling Letter (HRL) 088056 dated February 13, 1991, an article made 
from 100 percent knit mesh nylon and described as asports pinny (pinafore) or team identi- 
fier was classified in heading 6117, HTSUSA. There we stated, at 2: 


The team identifier is not more specifically provided for elsewhere in the Nomencla- 
ture. Moreover, it is worn over other clothing, for purposes of identification, much in 
the way of an emblem or flash. As such, it is considered a clothing accessory, of textile 
material, which is properly included within heading 6117, HTSUSA. 


It is Customs’ view that this rationale applies equally to the safety “vest” which was the 
subject of DD 856608, as well as to the police vest of HRL 084341 and the runner’s safety 
vest of DD 856714. Safety and police “vests” are worn for the purpose of identification and 
thus are similar to the sports pinny of HRL 088056. They are worn over clothing for the 
purpose of identification, much in the way of an emblem or flash. 

Moreover, the safety “vest” at issue is distinguishable from vests or waistcoats of head- 
ing 6110, HTSUSA, in that it is not worn for decency or adornment. Nevertheless, the 
“vest” is an article of apparel in that it is worn, albeit as an accessory. Since there are no 
more specific headings within Chapter 62, the “vest” is properly classifiable in heading 
6117. Accordingly, as the mesh safety vest is classifiable in heading6117, itis excluded from 
heading 6307 pursuant to Note 2(a), Chapter 63, HTSUSA. 


Holding: 


Knit mesh vests of man-made fibers as described above are classifiable in subheading 
6117.80.0035, HTSUSA, under the provision for other made up clothing accessories, 
knitted or crocheted * * *; other accessories; of man-made fibers; other. They are dutiable 
at the rate of 15.5 percent ad valorem and are subject to textile quota category 659. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 


(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 


Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
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Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. In order to insure uniformity in Customs classifica- 
tion of this merchandise and eliminate uncertainty, we are revoking DD856608 to reflect 
the above classification effective with the date of this letter. However, if, after your review, 
you disagree with the legal basis for our decision, we invite you to submit any arguments 
you might have with respect to this matter for our review. Any submission you wish to 
make should be received within thirty days of the date of this letter. 

This notice to you should be considered a revocation of DD856608 under 19 CFR 
177.9(d)(1). It is not to be applied retroactively to DD 856608 (19 CFR 177.9(d)(2)) and will 
not, therefore, affect past transactions for the importation of your client’s merchandise un- 
der that ruling. However, for the purposes of future transactions in merchandise of this 
type, DD856608 will not be valid precedent. We recognize that pending transactions may be 
adversely affected by this revocation, in that current contracts for importations arriving at 
aport subsequent to this decision will be classified pursuant to it. If such a situation arises, 
your client may, at its discretion, notify this office and apply for relief from the binding ef- 
fects of this decision as may be warranted by the circumstances. However, please be advised 
that in some instances involving import restraints, such relief may require separate ap- 
provals from other government agencies. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 4, 1991. 
CLA-2 CO:R:C:T 950212 CRS 
Category: Classification 


Tariff No. 6217.10.0030 
Mr. JAY SHYNN 


KoTAP AMERICA LTD. 
10 Bayview Avenue 
Lawrence, NY 11559 


Re: Mesh warning vest classifiable as other made up clothing accessory of heading 6217, 
HTSUSA; HRL 088373 revoked. 


DEAR Mr. SHYNN: 


This office has had occasion to review the classification of warning vests, running vests 
and similar articles that serve to identify the wearer. Headquarters Ruling Letter (HRL) 
088373, issued to you on April 12, 1991, concerned the classification of a construction 
worker’s warning vest. As a result of this review we have determined that this article was 
incorrectly classified; accordingly, we are revoking HRL 088373. Our decision follows be- 
low. 

Facts: 


The article at issue is a warning vest made from PVC dipped, polyester mesh fabric. The 
vest is fluorescent orange in color and flame retardant. The reflector on the chest is made 
from PVC while the binding around the neck opening, arm holes and borders is of vinyl. 
There is an elastic adjustable band at the bottom sides of the vest, and a hook and loop clo- 
sure at the back. In HRL 088373 the vest was classified as an other made up article of head- 
ing6307, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). Prior to 
HRL 088373, the vest was classified in heading 6210, HTSUSA. See New York Ruling Let- 
ter (NYRL) 848018 dated December 12, 1989, revoked by HRL 088373. However, similar 
articles have been classified, depending on their construction, as accessories of headings 
6117 or 6217, HTSUSA. See, HRL 088056 dated February 13, 1991. 


Issue: 


Whether a woven warning vest is classifiable as an other made up article of heading 6307, 
HTSUSA, or as an accessory of heading 6217, HTSUSA. 
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Law and Analysis: 


Heading6217, HTSUSA, provides for, inter alia, other made up clothing accessories. The 
Harmonized Commodity Description and Coding System, Explanatory Notes (EN), which 
constitute the official interpretation of the Harmonized System at the international level, 
state at EN 62.17, 859-860, that made up clothing accessories not specified or included in 
the specific headings of Chapter 62 or elsewhere in the Nomenclature are classifiable in 
heading 6217. Examples of articles cited by the EN include items such as labels, badges, 
emblems, flashes and bodice fronts. 

Heading6307, HTSUSA, in contrast, provides for other made up articles, including dress 
patterns. Note 2(a), Chapter 63, HTSUSA, states that Subchapter 1, Chapter 63, within 
which heading 6307 falls, does not cover goods of Chapters 56 to 62. 

In HRL 088056 dated February 13, 1991, an article made from 100 percent knit mesh 
nylon and described as a sports pinny (pinafore) or team identifier was classified under the 
provision for other made up clothing accessories, knitted or crocheted, of heading 6117, 
HTSUSA. There we stated, at 2: 


The team identifier is not more specifically provided for elsewhere in the Nomencla- 
ture. Moreover, it is worn over other clothing, for purposes of identification, much in 
the way of an emblem or flash. As such, it is considered a clothing accessory, of textile 
material, which is properly included within heading 6117, HTSUSA. 


It is Customs’ view that this rationale applies equally to the warning vest of HRL 088373. 
The “vest,” although woven rather than knit, is worn for the purpose of identification and 
thus is similar to the sports pinny of HRL 088056. It is worn over clothing, much in the way 
of an emblem or flash. 

Furthermore, the warning vest is distinguishable from vests or waistcoats of heading 
6211, HTSUSA, in that it is not worn for decency or adornment. Nevertheless, the “vest” is 
an article of apparel in that it is worn, albeit as an accessory. Since there are no more specif- 
ic headings within Chapter 62, the “vest” is properly classifiable in heading 6217. Accord- 
ingly, as the warning vest is classifiable in heading 6217, it is excluded from heading 6307 
pursuant to Note 2(a), Chapter 63, HTSUSA. 


Holding: 


The instant vest is classifiable in subheading 6217.10.0030, HTSUSA, under the provi- 
sion for other made up clothing accessories * * *; accessories; of man-made fibers. It is duti- 
able at the rate of 15.5 percent ad valorem and is subject to textile quota category 659. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. In order to insure uniformity in Customs classifica- 
tion of this merchandise and eliminate uncertainty, we are modifying HRL 088373 to re- 
flect the above classification effective with the date of this letter. However, if, after your 
review, you disagree with the legal basis for our decision, we invite you to submit any argu- 
ments you might have with respect to this matter for our review. Any submission you wish 
to make should be received within thirty days of the date of this letter. 

This notice to you should be considered a modification of HRL 088373 under 19 CFR 
177.9(d)(1). It is not to be applied retroactively to HRL 088373 (19 CFR 177.9(d)(2)) and 
will not, therefore, affect past transactions for the importation of your client’s merchan- 
dise under that ruling. However, for the purposes of future transactions in merchandise of 
this type, HRL 088373 will not be valid precedent. We recognize that pending transactions 
may be adversely affected by this modification, in that current contracts for importations 
arriving at a port subsequent to this decision will be classified pursuant to it. If such a situ- 
ation arises, your client may, at its discretion, notify this office and apply for relief from the 
binding effects of this decision as may be warranted by the circumstances. However, please 
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be advised that in some instances involvingimport restraints, such relief may require sepa- 
rate approvals from other government agencies. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963614 MBG 
Category: Classification 


Tariff No. 3926.20.9050 
Mr. JAY SHYNN 


KotaP AMERICA LTD. 
10 Bayview Avenue 
Lawrence, NY 11559 


Re: Classification of warning vest made from PVC dipped polyester fiber mesh fabric; Re- 
vocation of NY 848018. 


DEAR Mr. SHYNN: 

On December 21, 1989, Customs issued NY Ruling Letter (NY) 848018 to your company, 
Kotap America Ltd., regarding the tariff classification of a warning vest coated on both 
sides due to polyvinyl chloride (PVC) dipping. The warning vest was originally classified 
under subheading 6210.50.1010 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). Upon review, Customs has determined that the warning vest was 


erroneously classified under subheading 6210.50.1010 HTSUSA. The correct classifica- 
tion forthe product should be under subheading 3926.20.9050, HTSUSA, based on classifi- 


cation as a clothing accessory of plastics. This ruling revokes NY 848018 for the reasons 
stated below. 


Facts: 


The garment under consideration is a warning vest used by construction workers. The 
vest is made of mesh, PVC dipped, polyester base fabric. The garment is an orange fluores- 
cent color and is flame retardant. The reflector on the chest and back is PVC, and the bind- 
ingaround the neck, arm holes, and surrounding the entire vest is vinyl. At the side bottom 
of the vest on each side is an elastic adjustable band. The closure at the back of the vest is 
made of a VELCRO-Like material. The vest is imported from Korea. 


Issue: 
What is the proper classification for a safety vest coated with vinyl? 
Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRIs may then be applied. The Harmonized 
Commodity Description and Coding System, Explanatory Notes (ENs), represent the offi- 
cial interpretation of the Harmonized System at the international level (for the 4 digit 
headings and the 6 digit subheadings) and facilitate classification under the HTSUSA by 
offering guidance in understanding the scope of the headings and GRIs. 

Legal Note 2(a)(3) to Chapter 59, HTSUSA, states that Heading 5903 applies to: 

Textile fabrics impregnated, coated, covered or laminated with plastics, whatever the 


weight per square meter and whatever the nature of the plastic material (compact or 
cellular) other than: 
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* * * * * * 


(3) Products in which the textile fabric is either completely embedded in plastic or 
entirely coated or covered on both sides with such material, provided that such 
coating or covering can be seen with the naked eye with no account being taken of 
any resultant change in color (chapter 39). 

(emphasis added). 

The intent of Note 2(a)(3) to Chapter 59 is to classify those products “embedded in” or 
“completely covered” with plastics under the headings that provide for plastics or articles 
of plastics because they have acquired the characteristics of plastics. The fabric comprising 
the article under consideration is entirely coated or covered on all sides with plastics and, 
therefore, that fabric would be excluded from classification in chapter 59, HTSUSA. Since 
the fabric from which the vest is constructed is classifiable as a plastics good in chapter 39, 
the vest is classifiable as an article of plastics. Thus, pursuant to GRI 1, the warning vest is 
classified in subheading 3926.20.9050 HTSUSA, which provides for other apparel and 
clothing accessory articles of plastics. 


Holding: 

NY 848018 is hereby revoked. 

The instant warning vest, which is made from a knit textile fabric that has been com- 
pletely covered or coated with plastics, is classified in subheading 3926.20.9050, HTSUSA, 
which provides for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Articles of apparel and clothing accessories (including gloves): Other: other: 
other.” The general column one rate of duty is 5 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 963615 MBG 
Category: Classification 


Tariff No. 3926.20.9050 
MR. JOHN CANELLAKIS 


VICE PRESIDENT 

BEIJING TRADE EXCHANGE, INC 
701 E. Street, S.E. 
Washington, DC 20003 


Re: Classification of safety vest made from knit polyester fiber mesh fabric coated with 
polyvinyl chloride; Revocation of HQ 088549. 


DEAR MR. CANELLAKIS: 

On September 4, 1991, Customs issued HQ 088549 to your company, Beijing Trade Ex- 
change, Inc., regarding the tariff classification of a safety vest coated with polyvinyl chlo- 
ride. The safety vest was originally classified under subheading 6117.80.0035 of the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). Upon review, 
Customs has determined that the safety vest was erroneously classified under subheading 
6117.80.0035, HTSUSA, under the provision for other made up clothing accessories. The 
correct classification for the product should be under subheading 3926.20.9050, HTSUSA, 


based on classification as a clothing accessory of plastics. This ruling revokes HQ 088549 
for the reasons stated below. 


Facts: 


The item under consideration is a safety vest made from knit polyester fiber mesh fabric 
coated on both sides with polyviny] chloride. A cloth binding covers all exposed edges and 
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adjustable hook and loop fasteners are located in the middle of each full side and frontal 
opening. The body of the vest is fluorescent orange and reflective plastic strips extend over 
the shoulders from the bottom hems. The vest is designed to be worn for visibility. 


Issue: 
What is the proper classification of the merchandise? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRIs may then be applied. The Explanatory 
Notes (EN) to the Harmonized Commodity Description and Coding System, represent the 
official interpretation of the Harmonized System at the international level (for the 4 digit 
headings and the 6 digit subheadings) and facilitate classification under the HTSUSA by 
offering guidance in understanding the scope of the headings and GRIs. 

Legal Note 2(a)(3) to Chapter 59, HTSUSA, states that Heading 5903 applies to: 


Textile fabrics impregnated, coated, covered or laminated with plastics, whatever the 
weight per square meter and whatever the nature of the plastic material (compact or 
cellular) other than: 

o * + * « * a” 


(3) Products in which the textile fabric is either completely embedded in plastic or 
entirely coated or covered on both sides with such material, provided that such 
coating or covering can be seen with the naked eye with no account being taken of 
any resultant change in color (chapter 39). 

(emphasis added). 

The intent of Note 2(a)(3) to Chapter 59 is to classify those products “embedded in” or 
“completely covered” with plastics under the headings that provide for plastics or articles 
of plastics because they have acquired the characteristics of plastics. The fabric comprising 
the article under consideration is entirely coated or covered with plastics and, therefore, 
that fabric would be excluded from classification in chapter 59, HTSUSA. Since the fabric 
from which the vest is constructed is classifiable as a plastics good in chapter 39, the vest is 
classifiable as an article of plastics. Thus, pursuant to GRI 1, the warning vest is classified 
in subheading 3926.20.9050 HTSUSA, which provides for other apparel and clothing ac- 
cessory articles of plastics. 


Holding: 

HQ 088549 is hereby revoked. 

The instant warning vest, which is made from a knit textile fabric that has been com- 
pletely covered or coated with plastics, is classified in subheading 3926.20.9050, HTSUSA, 
which provides for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Articles of apparel and clothing accessories (including gloves): Other: other: 
other.” The general column one rate of duty is 5 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT F]} 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 963616 MBG 
Category: Classification 


Tariff No. 3926.20.9050 
Mr. JAY SHYNN 


Kotap AMERICA LTD. 
10 Bayview Avenue 
Lawrence, NY 11559 


Re: Classification of warning vest made from nylon mesh fabric coated on both sides with 
plastics; Revocation of HQ 950212. 


DEAR MR. SHYNN: 

On September 4, 1991, Customs issued HQ 950212 to your company, Kotap America 
Ltd., regarding the tariff classification of a warning vest made from polyvinyl chloride 
(PVC) dipped, polyester mesh fabric. The warning vest was originally classified under sub- 
heading 6217.10.0030 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Upon review, Customs has determined that the warning vest was erroneously 
classified under subheading 6217.10.0030, HTSUSA, under the provision for other made 
up clothing accessories. The correct classification for the product should be under sub- 
heading 3926.20.9050, HTSUSA, based on classification asa clothing accessory of plastics. 
This ruling revokes HQ 950212 for the reasons set forth below. 


Facts: 


The article at issue is a warning vest made from PVC dipped, polyester mesh fabric. The 
vest is completely covered on both sides by the PVC dipping. The vest is florescent orange in 
color and flame retardant. The reflector on the chest is made from PVC while the binding 
around the neck opening, arm holes, and borders is of vinyl. There is an elastic adjustable 


band at the bottom sides of the vest, and a hook and loop closure at the back. 
Issue: 

What is the proper classification for a safety vest coated with polyviny] chloride? 
Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRIs may then be applied. The Harmonized 
Commodity Description and Coding System, Explanatory Notes (ENs), represent the offi- 
cial interpretation of the Harmonized System at the international level (for the 4 digit 
headings and the 6 digit subheadings) and facilitate classification under the HTSUSA by 
offering guidance in understanding the scope of the headings and GRIs. 

Legal Note 2(a)(3) to Chapter 59, HTSUSA, states that Heading 5903 applies to: 


Textile fabrics impregnated, coated, covered or laminated with plastics, whatever the 
weight per square meter and whatever the nature of the plastic material (compact or 
cellular) other than: 

* x * * * * * 


(3) Products in which the textile fabric is either completely embedded in plastic or 
entirely coated or covered on both sides with such material, provided that such 
coating or covering can be seen with the naked eye with no account being taken of 
any resultant change in color (chapter 39). 

(emphasis added). 

The intent of Note 2(a)(3) to Chapter 59 is to classify those products “embedded in” or 
“completely covered” with plastics under the headings that provide for plastics or articles 
of plastics because they have acquired the characteristics of plastics. The fabric comprising 
the article under consideration is entirely coated or covered with plastics and, therefore, 
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that fabric would be excluded from classification in chapter 59, HTSUSA. Since the fabric 
from which the vest is constructed is classifiable as a plastics good in chapter 39, the vest is 
classifiable as an article of plastics. Thus, pursuant to GRI 1, the warning vest is classified 
in subheading 3926.20.9050 HTSUSA, which provides for other apparel and clothing ac- 
cessory articles of plastics. 


Holding: 

HQ 950212 is hereby revoked. 

The instant warning vest, which is made from a knit textile fabric that has been com- 
pletely covered with plastics, is classified in subheading 3926.20.9050, HTSUSA, which 
provides for “Other articles of plastics and articles of other materials of headings 3901 to 


3914: Articles of apparel and clothing accessories (including gloves): Other: other: other.” 
The general column one rate of duty is 5 percent ad valorem. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
AND REVOCATION OF TREATMENT CONCERNING THE 
COUNTRY OF ORIGIN MARKING OF GLOVES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of country of origin marking 
ruling letter and revocation of treatment relating to the marking re- 
quirements for gloves. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter and revoke any treat- 
ment previously accorded by Customs to substantially identical 
transactions, pertaining to the country of origin marking of gloves. 
Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before May 12, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Karen S. Greene, Spe- 
cial Classification and Marking Branch, (202) 927-2310. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI, this notice advises interested par- 
ties that Customs intends to modify a ruling concerning the country of 
origin marking of gloves. Although in this notice Customs is specifically 
referring to one ruling, Headquarters Ruling Letter (“HRL’) 731061, 
dated July 28, 1988, this notice covers any rulings on this issue which 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing data bases for rulings in 
addition to those identified. No further rulings have been found. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review deci- 
sion) on the merchandise subject to this notice, should advise Customs 
during this notice period. Similarly, pursuant to section 625(c)(2), Tar- 
iff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title 
VI, Customs intends to revoke any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, be the result of the importer’s reliance on a ruling 
issued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the HTSUS. Any person 
involved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or his agents for importations of merchandise subsequent to this 
notice. 

In HRL 731061, dated July 28, 1988, which is set forth as “attach- 
ment A” to this document, Customs ruled on the country of origin mark- 
ing of gloves. Customs held that in situations in which gloves are 
marked with the country of origin on a heavy paper label which is folded 
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over the gloves, and attached by staples, the marking must appear on 
the front of the label. We intend to modify HRL 731061 to eliminate the 
requirement that the country of origin marking appear on the front of 
the label. It is not required that foreign articles be marked in the most 
conspicuous location. A marking on the back of the paper label is ac- 
ceptable under 19 U.S.C. 1304, provided the marking is conspicuous 
(i.e., the marking is capable of being easily seen with normal handling of 
the gloves) and satisfies the other requirements of the statute. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify HRL 
731061, and any other ruling not specifically identified, to reflect the 
proper country of origin marking of the merchandise pursuant to the 
analysis set forth in Proposed HRL 561688 (see “attachment B” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. Before taking this action, consid- 
eration will be given to any written comments timely received. 


Dated: March 24, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 28, 1988. 
MAR05 CO:R:C:V 731061 LW 
Category: Marking 
Mr. J.M. HOPKINS 
MANAGER OF PURCHASING AND TRAFFIC 
EDMONT BECTON DICKINSON 
Box 6000 
Coshocton, OH 43812-6000 


Re: Country of origin marking on hang tags for gloves. 
DEAR Mr. HOPKINS: 


This is in response to your letter dated February 17, 1988, on behalf of Edmont Becton 
Dickinson (the importer), regarding country of origin marking requirements for several 
styles of gloves either manufactured abroad or assembled abroad from U.S. cut parts and 
sold at retail with hang tags applied to the gloves for display purposes. 


Facts: 


You state that the gloves will be marked with the country of origin by use of hang tags, 
and either sewn in labels or permanent ink stamps which also indicate the country of ori- 
gin. Some gloves may be marked only by a hang tag without sewn in labels or ink stamps. 
The hang tag is formed by a piece of cardboard folded over so that one side is longer than the 
other. The shorter portion of the hang tag (the back) will be folded over three glove cuff 
sides and stapled to the gloves. The country of origin is marked in letters of comparable size 
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to the importer’s U.S. address which also appears on the shorter side of the hang tag. The 
longer side (the front) describes and displays the function of the glove and indicates the 
glove size. The gloves are either manufactured abroad, or assembled abroad from U.S. 
parts. Accordingly, one sample hang tag is marked “Made in Taiwan,” another, “Made in 
China,” and a third one is marked “U.S. Parts Assembled in Barbados.” 


Issue: 


Is use of a hang tag to mark the country of origin on a glove pair sufficient to comply with 
country of origin marking requirements when the glove pair also has a sewn in label or an 
ink stamp which indicates the country of origin? Is use of only a hang tag to mark the coun- 


try of origin on a glove pair sufficient to comply with country of origin marking require- 
ments? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930 as amended, (19 U.S.C.1304), requires that, unless 
excepted, every article of foreign origin (or its container) imported into the United States 
shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature 
of the article (or its container) will permit in such a manner as to indicate to the ultimate 
purchaser the English name of the country of origin of the article. 

Customs has previously ruled that imported gloves must be legibly and conspicuously 
marked to indicate the country of origin by means of an ink stamp, or a label permanently 
sewn or glued near the hem or cuff of the glove in reasonable proximity to the size marking. 
Easily removable adhesive labels are not acceptable. It is also acceptable to mark the coun- 
try of origin on cloth or vinyl work or garden gloves by means ofa heavy paper folder used to 
securely fasten together the pair of gloves, which shows the country of origin in a legible 
and conspicuous manner. T.D. 75-222, September 4, 1975. 

In view of these determinations marking each glove pair with the country of origin legi- 
bly and conspicuously by means of a sewn in label or an ink stamp and a hang tag complies 
with the requirements of 19 U.S.C. 1304. However, ifthe glove pair has a sewn in label indi- 
cating the country of origin, but the hang tag does not show the country of origin, the glove 
pair would not be validly marked since the country of origin would not be readily available 
and conspicuous to the ultimate purchaser. See HQ709325 JB; July 31, 1978. 

In regard to the placement of the country of origin on the hang tag, section 134.46, Cus- 
toms Regulations (19 CFR 134.46), requires that when the words “U.S.,” or “American,” 
the letters “U.S.A.,” any variation of such words or letters, or the name of any city or local- 
ity inthe US., orthe name ofany foreign country or locality other than the country or local- 
ity in which the article was manufactured or produced, appear on an imported article or its 
container, there shall appear, legibly and permanently, in close proximity to such words, 
letters or name, and in at least a comparable size, the name of the country of origin preced- 
ed by “Made in,” “Product of,” or other words of similar meaning. The purpose of this sec- 
tion is to prevent the possibility of misleading or deceiving the ultimate purchaser. Based 
onthesamples submitted, marking the country of origin at the top of the shorter side of the 
hang tag is in compliance with 19 CFR 134.46. 

While placing the country of origin on the same side of the tag as the importer’s U.S. ad- 
dress complies with 19 CFR 134.46, it is our opinion that marking the country of origin on 
the shorter side of the hang tag is not conspicuous in certain situations. The hang tags are 
designed so that the longer side of the tag which displays the function of the glove, and the 
glove size will face forward, while the shorter side of the tag with the country of origin will 
face backward. The front of the tag attracts the consumer’s attention, not the back. When 
the gloves are ink stamped with the country of origin, if the hang tag obscures the ink 
stamp, to be conspicuous the country of origin marking on the hang tag must be placed on 
the front of the hang tag, in reasonable proximity to the glove size. If the hang tag does not 
obscure the ink stamp country of origin marking, then marking the country of origin on the 
back of the hang tagis acceptable. Similarly, if the sewn in label is not conspicuously placed 
near the glove’s cuff, nor easily accessible to the ultimate purchaser, then the country of 
origin must be placed on the front of the hang tag. However, if the U.S. address remains on 
the back, the country of origin must also be marked on this side in compliance with 19 CFR 
134.46. 

With regard to the second issue, as indicated above, Customs has previously ruled that 
cloth or vinyl work or garden gloves may be marked to indicate the country of origin by 
means of a heavy paper folder used to securely fasten together the pair of gloves, as long as 
the country of origin is shown in a legible and conspicuous manner, and in compliance with 
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19 CFR 134.46. As mentioned above, because the front of the tag draws the attention ofthe 
ultimate purchaser, it is our opinion that when there is no other country of origin marking 
on the glove, to be conspicuous, the country of origin must be marked on the front of the 
hang tag in reasonable proximity to the glove size. Ifthe U.S. address remains on the short- 
er side, the country of origin must also be marked on this side in compliance with 19 CFR 
134.46. 

In addition, you indicate that some of the gloves are assembled abroad from U.S. parts, 
and imported back into the U.S. Marking the country of origin using the phrase “U.S. Parts 
Assembled in * * *” is in accordance with section 10.22, Customs Regulations (19 CFR 
10.22), which provides that the country of assembly is considered the country of origin. 
This section further provides that if an imported assembled article is made entirely of 
American-made materials, the U.S. origin of the material may be disclosed by using a leg- 
end such as “Assembled in * * * from material of U.S. origin,” or a similar phrase. 
Holding: 

With regard to the first issue, in view of the above considerations, it is our opinion that 
marking each glove pair with the country of origin legibly and conspicuously by means of a 
sewn in label or an ink stamp and a hang tag complies with the requirements of 19 U.S.C. 
1304. However, even if the country of origin is marked by a sewn in label or an ink stamp, if 
the hang tag does not identify the country of origin the gloves will not be considered validly 
marked. We further find that if the hang tag obscures the ink stamp, then the country of 
origin marking on the hang tag must be placed on the front of the hang tag, preferably next 
to the glove size, to comply with Customs marking requirements. Similarly, if the sewn in 
label is not conspicuously placed near the cuff of the glove, nor easily accessible to the ulti- 
mate purchaser, then the country of origin must be placed on the front of the hang tag. If 
the U.S. address remains on the shorter side, the country of origin must also be marked on 
this side in compliance with 19 CFR 134.46. 

Concerning the second issue, ifthe country of origin is marked legibly and conspicuously, 
on the front of the hang tag in reasonable proximity to the glove size, marking the gloves by 
using hang tags alone complies with country of origin marking requirements. If the US. 
address appears on the back of the tag, the country of origin must also be marked on this 


side to comply with 19 CFR 134.46. In addition, the gloves made from US. parts and as- 
sembled abroad are properly marked in accordance with 19 CFR 10.22 which permits dis- 
closure of the U.S. origin of the material. 


MARVIN M. AMERNICK, 


Chief, 
Value, Special Programs and Admissibility Branch. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


MAR-02 RR:CR:SM 561688 KSG 
J.M. HOPKINS 


EDMONT BECTON DICKINSON 
Box 6000 
Coshocton, OH 43812-6000 


Re: Modification of HRL 731061; country of origin marking of gloves. 


DEAR MR. HOPKINs: 

This is in regard to Headquarters Ruling Letter (“HRL’) 731061 that was issued to you 
on July 28, 1988, which addressed the country of origin marking of gloves. We have re- 
viewed this ruling in light of a matter currently before us on identical merchandise and 
have determined that a portion of HRL 731061 is incorrect with regard to the issue of the 
country of origin marking requirements for gloves. Therefore, this ruling modifies HRL 
731061 and sets forth the proper country of origin marking requirements. 
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Facts: 


HRL 731061 addressed gloves that are marked with the country of origin on the back of 
cardboard labels (referred to in the ruling as “hangtags”) which are folded over the cuffs 
and attached by staples. Some of the gloves are also marked with their country of origin by 
means of a permanent ink stamp on the gloves or asewn-in label. The importer’s U.S. ad- 
dress appears on the back of the folded labels. 


Issue: 


What are the country of origin marking requirements applicable to the gloves described 
above? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended, 19 U.S.C. 1304, provides that, unless 
excepted, every article of foreign origin (or its container) imported into the U.S. shall be 
marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the 
article (or its container) will permit, in such a manner as to indicate to the ultimate pur- 
chaser in the U.S. the English name of the country of origin of the article. 

Section 134.46, Customs Regulations (19 CFR 134.46), as revised by T.D. 97-72, dated 
August 20, 1997, provides: 


In any case in which the words “United States” or “American,” the letters “U.S.A.,” 
any variation of such words or letters, or the name of any city or location in the United 
States, or the name ofany foreign country or locality other than the country or locality 
in which the article was manufactured or produced appear on an imported article or its 
container, and those words, letters or names may mislead or deceive the ultimate pur- 
chaser as to the actual country of origin of the article, there shall appear legibly and 
permanently in close proximity to such words, letters or name, and in at least acompa- 
rable size, the name of the country of origin preceded by “Made in,” “Product of,” or 
other words of similar meaning. 


Section 134.46 provides that its special marking requirements are triggered only when 
Customs determines that the non-origin marking may mislead or deceive the ultimate pur- 


chaser as to the actual country of origin of the article. Customs has ruled that in order to 
satisfy the “close proximity” requirement, the country of origin marking must appear on 
the same sides(s) or surface(s) in which the name of the locality other than the country of 
origin appears. See HRL 708994, dated April 24, 1978. 

Customs ruled in T.D. 75-222, dated September 4, 1975, that imported gloves must be 
marked with their country of origin by means of an ink stamp or label permanently sewn or 
glued near the hem or cuff of the glove in reasonable proximity to the size marking. Howev- 
er, the T.D. also stated that “cloth or vinyl work or garden gloves may be marked to indicate 
the country of origin by means of a heavy paper folder used to securely fasten together the 
pair of gloves, which shows the country of origin in a legible and conspicuous manner.” The 
T.D. advised that easily removable adhesive labels are not acceptable. 

In HQ 731061, dated July 28, 1988, Customs determined that where a U.S. address ap- 
peared on the back of the paper folder, 19 CFR 134.46 required that the country of origin 
also appear on the back. However, it was also determined that, under certain circum- 
stances, merely marking the back of the folded label would not satisfy the conspicuousness 
requirement of 19 U.S.C. 1304. HRL 731061 held that the country of origin must appear on 
the front of the folded-over label in the following situations: 1) where gloves are marked by 
means of an ink stamp, but the folded label or hangtag obscures the ink stamp; 2) where 
gloves are marked by means of a sewn-in label, but this label is not placed near the cuff of 
the glove and is not easily accessible to the consumer; and 3) where the gloves (fabric or 
vinyl work or garden gloves only) are not marked by means of either an ink stamp or a 
sewn-in label. The stated rationale for this requirement was that the front of the folded 
label draws the consumer’s attention because it displays the function of the gloves and size. 

We have reconsidered the requirement in HRL 731061 that the country of origin must 
appear on the front of the label in the above situations and find that the country of origin 
may be placed on either the front or back of the paper label so long as the ultimate purchas- 
er can find the marking easily and read it without strain. There is no requirement that for- 
eign goods be marked in the most conspicuous location. The term “conspicuous” is defined 
in 19 CFR 134.1(k) as “capable of being easily seen with normal handling of the article or 
container.” Therefore, HRL 731061 is modified to provide for the country of origin marking 
on either the front or back of the folded paper label or hangtag provided the marking is con- 
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spicuous. Pursuant to 19 CFR 134.46, ifa U.S. address appears on the label, the country of 
origin must appear on the same side or panel. 


Holding: 


HRL 731061 is hereby modified to allow the country of origin to be marked on either the 
front or back of the paper label or hangtag, in the situations described above provided the 
marking is conspicuous. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
FABRIC SOFTENER AND FLOOR SOAP 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Modification of a tariff classification ruling letter and the re- 


vocation of treatment relating to the classification of fabric softener 
and floor soap. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling, and revoking any treatment 
previously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of a fabric softener and a floor soap 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
Notice of the proposed modification was published on February 23, 
2000, in the CuSTOMS BULLETIN, Vol. 34, No. 8. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 12, 2000. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
eral Classification Branch (202) 927-1109. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
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formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. §1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. Pursuant to Customs 
obligations, a notice of proposed modification of New York Ruling Let- 
ter (NYRL) A86342, dated December 27, 1996, was published in Vol. 34, 
No. 8, of the CUSTOMS BULLETIN, dated February 23, 2000. No comments 
were received in response to this notice. 

As stated in the proposed notice, this modification action will cover 
any rulings on this issue, which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should have advised Customs during 
the notice period. An importer’s reliance on a treatment of substantial- 
ly identical transactions or on a specific ruling concerning the mer- 
chandise covered by this notice which was not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of this final decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NYRL 
A86342 and revoking any other ruling not specifically identified, to re- 
flect the proper classification of the merchandise. Headquarters Ruling 
Letter 963622, reflecting the proper classification for this merchandise, 
is set forth as an attachment to this document. Additionally, pursuant to 
19 U.S.C. 1625(c)(2), Customs is revoking any treatment previously ac- 
corded by Customs to substantially identical transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: March 28, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, March 28, 2000. 
CLA-2 RR:CR:GC 963622K 
Category: Classification 
Tariff No. 3809.91.0000 and 3401.20.0000 


Ms. SANDRA L. HAUI T 

SR. MANAGEMENT CONSULTANT 
TOWER GROUP INTERNATIONAL 
128 Dearborn Street 

Buffalo, NY 14207-3198 


Re: Modification of New York Ruling Letter (NYRL) A86342 Dated December 27, 1996; 


Fabric Softener; Floor Soap. 


DEAR Ms. Haupt: 

In response to your letter dated July, 31, 1996, on behalf of Ecover, Inc., Customs issued 
NYRL A86342, concerning the classification of several products, two of which were de- 
scribed as a fabric softener (050A0) and a floor soap (0601A0). These two products were 
classified as organic surface-active agents (other than soap); surface-active preparations, 
washing preparations (including auxiliary washing preparations) and cleaning prepara- 
tions, whether or not containing soap, other than those of heading 3401: other, in subhead- 
ing 3402.20.5000, Harmonized Tariff Schedule of the United States (HTSUS), with a free 
general rate of duty. NYRL A86342 no longer represents the views of Customs for these two 
products. 

A notice of proposed modification of NYRL A86342 was published on February 23, 2000, 
in the CUSTOMS BULLETIN, Vol. 34, NO. 8. Nocomments were received. Our position follows. 


Facts: 


The fabric softener (050A0), put up for retail trade in 32-ounce containers, consists of 
water and various ingredients including fragrance but it does not contain a surface-active 
agent. 


The floor soap (0601A0), put up in liquid form in 32-ounce containers, consists of linseed 
oil soap and fragrance. 


Issue: 
What is the proper classification of the fabric softener and the floor soap? 
Law and Analysis: 


The classification of imported merchandise under the HTSUS is governed by the prin- 
ciples set forth in the General Rules of Interpretation (GRI). GRI 1 requires that classifica- 
tion be determined first according to the terms of the headings of the tariff schedule and 
any relative section and chapter notes and, unless otherwise required, according to the re- 
maining GRI’s, taken in their appropriate order. Accordingly, we first have to determine 
whether the articles are classified under GRI 1. 
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In your letter dated July 31, 1999, you noted that the liquid fabric softener, (050A0) did 
not contain an organic surface-active agent and Customs Laboratory Report 
2-96-30573-001, dated October 11, 1996, does not indicate that the product contains asur- 
face-active agent. Therefore, the product is not classified by virtue of GRI I in subheading 
3402.20.5000, HTSUS. 

Heading 3809, HTSUS, provides for finishing agents, dye carriers to accelerate the dye- 
ing or fixing of dyestuffs and other products and preparations (for example, dressings and 
mordants), ofa kind used in the textile, paper, leather or like industries, not elsewhere spe- 
cified or included. Subheading 3809.91.00, HTSUS, provides for a kind used in the textile or 
like industries. The Explanatory Notes (EN’s) tothe Harmonized Commodity Description 
and Coding System, which represent the official interpretation of the tariff at the interna- 
tional level, facilitate classification under the HTSUS by offering guidance in understand- 
ing the scope of the headings and General Rules of Interpretation of the HTSUS. The EN’s 
for heading 3809, indicate that it covers a wide range of products and preparations ofa kind 
generally used during the processing or finishing such products as fabrics and includes 
softening agents as an example of preparations to modify the feel of products. Accordingly, 
the liquid fabric softener is classified by virtue of GRI I in subheading 3809.91.00, HTSUS. 

In your letter, you also questioned whether the floor soap could be classified as soap since 
it is in liquid form and not bars or cakes. Heading 3401 provides for soap; organic surface- 
active products and preparations for use as soap, in the form of bars, cakes, molded pieces 
or shapes, whether or not containing soap; paper, wadding, felt and nonwovens, impreg- 
nated, coated or covered with soap or detergent. The heading specifically provides for 
“soap”. The EN’s for heading 3401 states that there are three categories of soap, and de- 
scribes hard, soft, and liquid soaps that are classified as soaps in the heading. Unlike organ- 
ic surface-active products and preparations for use as soap, soaps are not required to be in 
the form of bars, cakes, moulded pieces or shapes. The floor soap in liquid form is classified 
by virtue of GRI 1 as soap, in subheading 3401.20.00, HTSUS. 


Holding: 


A fabric softener as described in NYRL A86342 and identified as 050A0, is classified as a 
finishing agent not elsewhere specified or included, of a kind used in the textile or like in- 


dustries, in subheading 3809.91.00, HTSUS. 

Floor soap in liquid forms as described in NYRL A86342, and identified as 0601A0, is 
classified as soap, in subheading 3401.20.00, HTSUS. 

NYRL A86342 is modified accordingly. In accordance with 19 U.S.C. 1625(c), this ruling 
will become effective 60 days after its publication in the CusTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION AND REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
MOLDED PLASTIC TOTE TUBES AND SIMILAR CONTAINERS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification and revocation of tariff classification 
ruling letters and treatment relating to the classification of molded 
plastic tote tubes and similar containers used to transport and store 
personal articles. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying two rulings and revoking eleven rulings 
relating to the tariff classification, under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), of molded plastic tote tubes and 
similar containers. Similarly, Customs is revoking any treatment pre- 
viously accorded by it to substantially identical merchandise. Notice of 
the proposed modifications and revocations was published in the Cus- 


TOMS BULLETIN of February 16, 2000, Vol. 34, No. 7. No comments were 
received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 12, 2000. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
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Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In HQ 083131, dated September 13, 1989, HQ 082829, dated March 6, 
1990, HQ 950779, dated April 1, 1992, NY 847298 (no date given), NY 
850984, dated April 11, 1990, NY 857481, dated November 14, 1990, NY 
858432, dated December 21, 1990, NY 860135, dated February 13, 1991, 
NY 866303, dated September 4, 1991, NY 872534, dated March 26, 
1992, NY 877398, dated September 4, 1992, NY 886229, dated June 9, 
1993, and NY 809523, dated May 9, 1995, molded plastic tote tubes or 
similar containers used to transport and store personal articles were 
classified under subheading 3923.10.0000, HTSUS. 

It is now Customs position that this merchandise is classifiable under 
subheading 3926.90.9880, HTSUSA, which provides for “Other articles 
of plastics and articles of other materials of headings 3901 to 3914: Oth- 
er: Other, Other”. HQ 963493 revoking HQ 083131 is set forth as “At- 
tachment A” to this document. HQ 963494 revoking HQ 082829 is set 
forth as “Attachment B” to this document. HQ 963495 revoking HQ 
950779 is set forth as “Attachment C” to this document. HQ 963496 re- 
voking NY 847298 is set forth as “Attachment D” to this document. HQ 
963497 revoking NY 850984 is set forth as “Attachment E” to this docu- 
ment. HQ 963498 revoking NY 857481 is set forth as “Attachment F” to 
this document. HQ 963499 modifying NY 858432 is set forth as “Attach- 
ment G” to this document. HQ 963500 revoking NY 860135 is set forth 
as “Attachment H” to this document. HQ 963501 revoking NY 866303 
is set forth as “Attachment I” to this document. HQ 963502 revoking 
NY 872534 is set forth as “Attachment J” to this document. HQ 963503 
revoking NY 877398 is set forth as “Attachment K” to this document. 
HQ 963504 modifying NY 886229 is set forth as “Attachment L’ to this 
document. HQ 963505 revoking NY 809523 is set forth as “Attachment 
M” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking HQ 083131, 
HQ 082829, HQ 950779, NY 847298, NY 850984, NY 857481, NY 
860135, NY 866303, NY 872534, NY 877398 and NY 809523 and is mod- 
ifying NY 858432 and NY 886229, and any other ruling not specifically 
identified to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in HQ 963493, HQ 963494, HQ 963495, 
HQ 963496, HQ 963497, HQ 963498, HQ 963499, HQ 963500, HQ 
963501, HQ 963502, HQ 963503, HQ 963504, and HQ 963505, supra. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
merchandise. 

As stated in the proposed notice, this modification and revocation 
will cover any rulings on this issue which may exist but have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the issue subject to this notice, 
should have advised Customs during the notice period. Similarly, pur- 
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suant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)(2)), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, have been the result of the importer’s reliance on 
aruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations involving the same or similar merchandise, 
or the importer’s or Customs previous interpretation of the Harmo- 
nized Tariff Schedule of the United States. Any person involved in sub- 
stantially identical transactions should have advised Customs during 
the notice period. An importer’s reliance on a treatment of substantial- 
ly identical transactions or on a specific ruling concerning the mer- 
chandise covered by this notice which was not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of this final decision. 


Dated: March 23, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963493 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Ms. DIANNE ROTHHAMMER 


ROTHHAMMER INTERNATIONAL INC. 
PO. Box 2959 
Lancaster CA 93539-2959 


Re: Reconsideration of Headquarters Ruling Letter 083131; Surf Kit; Molded Plastic Tote 
Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the 
Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods andSim- 
ilar Containers, Heading 4202, HTSUSA. 


DEAR Ms. ROTHHAMMER: 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Letter 
(HQ) 083131, dated September 13, 1989, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a molded plastic tote tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.00, HTSUSA, is in- 
correct. As such, HQ 083131 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of HQ 083131 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 
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Facts: 


The molded plastic tote tube which is the subject of this ruling was described in HQ 
083131 as follows: 


The merchandise at issue is called a “surf kit” by the inquirers. It is to be used on or 
around the beach to keep small items dry. It is made of molded plastic and is 4” tall and 
3” wide. The top does come off, but is kept together by a cord which runs through the 
bottom and the top. It is ee to be carried on the — by hanging the cord 
around the wearers neck. Small items are placed in the tube for protection from water 
and sand. 
Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
whichcovers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 
Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion- 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
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made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

As evidenced by the prior ruling, HQ 083131, articles known as “tote tubes” have pre- 
viously been classified under heading 3923, HTSUSA. In HQ 082829, dated March 6, 1990, 
another molded plastic tote tube designed to house money, keys, etc., during sporting 
events when carryinga wallet or purse would be inconvenient was classified under heading 
3923, HTSUSA. Additionally, in HQ 950779, dated April 1, 1992, Customs classified anoth- 
er molded plastic container designed to protect personal articles such as money, credit 
cards, keys, cigarettes, a lighter, watch or film from water, sand, shock or theft under head- 
ing 3923, HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., 
the wearer used them to transport their personal belongings about from place to place. For 
additional rulings classifying similar items under heading 3923, HTSUSA, see New York 
Ruling Letter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; 
NY 858432, dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, 
dated September 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 
4, 1992; NY 886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 


tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 
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Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 


the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 


The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 

HQ 083131 dated September 13, 1989, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CuSToMs BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963494 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Ms. CAROL A. GARRITY, SALES ADMINISTRATOR 


GARRETT-HEWITT INTERNATIONAL, INC. 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of Headquarters Ruling Letter 082829; Beach Safe/Tote Tube; 
Molded Plastic Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Ar- 
ticle of Plastic for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not 
Travel Goods and Similar Containers, Heading 4202, HTSUSA. 


DEAR Ms. GARRITY: 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Letter 
(HQ) 082829, dated March 6, 1990, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a molded plastic tote tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, HQ 082829 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of HQ 082829 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in HQ 
082829 as follows: 


The merchandise at issue consists of a molded plastic tote tube. The article is designed 
to house money, keys, etc., during sporting events when lugging a wallet or purse 
would be inconvenient. The main body of the article consists of a cylindrical lower por- 
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tion, a screw-on top portion, with a rubber-like seal in the middle. The top portion has 
attached to it a woven textile cord with a coating of plastics visible to the naked eye. 
The cord runs through a small plastic clip to avoid entanglements. The lower portion 
has the words “TOTE-TUBE” written on the front, and the words “MADE IN TAI- 
WAN R.O.C.” in raised letters on the bottom. 


Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 


tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 
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The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

As evidenced by the prior ruling, HQ 082829, articles known as “tote tubes” have pre- 
viously been classified under heading 3923, HTSUSA. In HQ 083131, dated September 13, 
1989, Customs classified another molded plastic tote tube that held small items and pro- 
vided protection from sand and water under heading 3923, HTSUSA. The tote tube was 
designed to be carried on the person by hanging the cord around the wearer’s neck. Addi- 
tionally, in HQ 950779, dated April 1, 1992, Customs classified another molded plastic con- 
tainer designed to protect personal articles such as money, credit cards, keys, cigarettes, a 
lighter, watch or film from water, sand, shock or theft under heading 3923, HTSUSA. Cus- 
toms explained that the tote tubes were used to convey goods, i.e., the wearer used them to 
transport their personal belongings about from place to place. For additional rulings classi- 
fying similar items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 
850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated De- 
cember 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated September 4, 
1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, 
dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
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that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 
the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 

Holding: 

The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 

HQ 082829 dated March 6, 1990, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CusTOMS BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963495 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. J.R. ROBINSON 


J.R. ROBINSON & ASSOCIATES, INC. 
18115 Second Avenue 
N. Minneapolis, MN 55447 


Re: Reconsideration of Headquarters Ruling Letter 950779; Molded Plastic Container; 
Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for 
the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and 
Similar Containers, Heading 4202, HTSUSA. 


DEAR MR. ROBINSON: 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Letter 
(HQ) 950779, dated April 1, 1992, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a molded plastic container. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic container in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, HQ 950779 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of HQ 950779 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The molded plastic container which is the subject of this ruling was described in HQ 
950779 as follows: 


The merchandise at issue is a molded plastic container of a trapezoidal shape. Placedin 
the upright, front-facing position, it measures approximately 2” wide on the front, 
3” wide on the rear, 2” deep, and approximately 4'" tall when closed. The body of the 
container is 3-3/8” tall and the 114” tall lid overlaps the body and rests on a 7/16” tall 


i. A rubber gasket sits on the lip of the body to provide a purported water-tight seal 
when the top is secured by the plastic lift locks attached to the side of the body. An ad- 
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justable webbed nylon strap is threaded through a “~ on the rear of the body of the 
container. The strap, with attached plastic clips, extends approximately 38” —enough 
to allow placement around the waist of most users. The sample viewed was red and had 
a decal affixed diagonally across the front panel with the word “SUBMARIN”. 


Promotional literature states that the purpose of the product is to permit the user to 
“enjoy your favorite outdoor leisure activities without worrying about your personal 
objects.” Examples of objects that can be protected from “water, sand, shock, or theft” 
are “money, credit cards, keys, cigarettes, lighter, watch, film, etc.” 


Issue: 
What is the proper classification of the molded plastic container under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 
Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the instant molded plastic container is not one of the named articles, its classifica- 
tion in the first portion of heading 4202, HTSUSA, depends on its similarity to one of the 
named articles. The molded plastic container is not similar to the first six articles. The first 
six articles are large articles, often hand-carried by means of an attached handle and used 
to carry items other than small items normally carried in the pocket or handbag. The 
molded plastic container is small, constructed to be worn around the waist and designed to 
carry small items like keys, money or cigarettes. The molded plastic container is also dis- 
tinguishable from the remaining six articles. The remaining six articles are containers 
made to carry one specific article (although they may also accommodate small accessories 
or parts likea lens cap or cleaningrod) and are often form-fitted to the particular item to be 
carried. The molded plastic container is capable of carrying numerous small items and is 
not fitted to any one particular item. Accordingly, we find that the molded plastic container 
is not classifiable in the first portion of heading 4202, HTSUSA. 

Ifthe molded plastic container is to be considered for classification under the second por- 
tion of heading 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the 
specified materials or with paper. The molded plastic container is clearly not of, or covered 
with, leather, composition leather, plastic sheeting, textile material, vulcanized fiber, pa- 
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perboard or paper. The molded plastic container is made from molded plastic and cannot be 
considered for classification under the second portion of heading 4202, HTSUSA. See 
Headquarters Ruling Letter (HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

As evidenced by the prior ruling, HQ 950779, articles known as “tote tubes” which are 
similar to the subject container have previously been classified under heading 3923, 
HTSUSA. Customs explained that tote tubes were used to convey goods, i.e., the wearer 
used them to transport their personal belongings about from place to place. In HQ 083131, 
dated September 13, 1989, Customs classified another molded plastic tote tube that held 
small items and provided protection from sand and water under heading 3923, HTSUSA. 
The tote tube was designed to be carried on the person by hanging the cord around the 
wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote tube de- 
signed to house money, keys, etc., during sporting events when carrying a wallet or purse 
would be inconvenient was classified under heading 3923, HTSUSA. For additional rulings 
classifying similar items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 
850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated De- 
cember 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated September 4, 
1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, 
dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes and similar containers. Customs first began to reconsider the scope of 
heading 3923, HTSUSA, by noting that the exemplars listed in the EN to heading 3923, 
HTSUSA, were used generally to convey or transport goods over long distances and often in 
large quantities. See HQ 087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; 
and HQ 953841, dated September 27, 1993. Next, Customs indicated that heading 3923, 
HTSUSA, was generally reserved for articles used for shipping purposes. See HQ 089825, 
dated April 9, 1993; HQ 953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. 
In 1993, Customs took the position that heading 3923, HTSUSA, provided for cases and 
containers of bulk goods and commercial goods and not personal items. See HQ 954072, 
dated September 2, 1993. This position has been consistently followed since 1993. See HQ 
954816, dated December 7, 1993; HQ 955660, dated September 27, 1994; HQ 955047, dated 
October 6, 1994; HQ 957894, dated December 14, 1995; HQ 957895, dated December 14, 
1995; HQ 958174, dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, 
dated May 15, 1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 
1998; HQ 959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, 
dated November 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated Febru- 
ary 3, 1999. Items such as sequined beaded waist bags, molded plastic carrying cases for 
drawing materials, molded plastic tote bags, molded plastic pencil cases and molded plastic 
hinged cases for computer disks have been classified outside of heading 3923, HTSUSA, 
based on findings that the articles were designed to carry personal effects. See HQ 954816, 
HQ 957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the instant 
molded plastic container is designed to carry personal effects and is not designed to carry 
bulk or commercial goods. Accordingly, the instant molded plastic container is not properly 
classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the in- 
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stant molded plastic container which is used to transport and store personal articles is also 
precluded from classification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[{o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The molded plastic container is not described more specifi- 
cally elsewhere in the tariff schedule. In HQ 959116 (cited above) Customs classified a 
molded plastic tote bag which was designed to store, carry and otherwise hold personal ar- 
ticles such as beach items or a blanket under heading 3926, HTSUSA. Finding that the in- 
stant molded plastic container is similar to the molded plastic tote bag, we conclude that 
the molded plastic container is properly classifiable under heading 3926, HTSUSA. 
Holding: 

The molded plastic container is properly classifiable in subheading 3926.90.9880, 
HTSUSA, the provision for “Other articles of plastics and articles of other materials of 
headings 3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 per- 
cent ad valorem. 

HQ 950779 dated April 1, 1992, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CuSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 
CLA-2 RR:CR:TE 963496 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Ms. CAROL A. GARRITY, SALES ADMINISTRATOR 
GARRETT-HEWITT INTERNATIONAL, INC 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of Headquarters Ruling Letter 0847298; Molded Plastic Tote Tube; 
Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the Con- 
veyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Similar 
Containers, Heading 4202, HTSUSA. 


DEAR MS. GARRITY: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 847298, issued on or about December 4, 1989, regarding classification under the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA) ofa molded plastictote 
tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, NY 847298 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 847298 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in NY 
847298 as follows: 


The tote tube is made of injection molded plastic. It is roughly cylindrical and has a 
height of almost 4'2” and a diameter of approximately 12" . It has a string attached to 
it, and it can be used to carry small personal articles. 
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Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carryingnumerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 


tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 


Thenext heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 
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Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified another molded 
plastic tote tube that held small items and provided protection from sand and water under 
heading 3923, HTSUSA. The tote tube was designed to be carried on the person by hanging 
the cord around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded 
plastic tote tube designed to house money, keys, etc., during sporting events when carrying 
a wallet or purse would be inconvenient was classified under heading 3923, HTSUSA. In 
HQ 950779, dated April 1, 1992, Customs classified another molded plastic container de- 
signed to protect personal articles such as money, credit cards, keys, cigarettes, a lighter, 
watch or film from water, sand, shock or theft under heading 3923, HTSUSA. Customs ex- 
plained that the tote tubes were used to convey goods, i.e., the wearer used them to trans- 
port their personal belongings about from place to place. For additional rulings classifying 
similar items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, 
dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 
21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 
872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated 
June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked aseries of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
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items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 


the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 

The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 

NY 860135 dated on or abourt December 4, 1989, is hereby revoked. In accordance with 
19 U.S.C. 1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963497 SS 
Category: Classification 


Tariff No. 3926.90.9880 
MR. JIM FLEMING 


JIM FLEMING COMMUNICATIONS 
290 Nashville Road 
Kleinburg, Ontario, Canada LOJ ICO 


Re: Reconsideration of New York Ruling Letter 850984: Plastic Carrying Case; Tote 
Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the 
Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel GoodsandSim- 
ilar Containers, Heading 4202, HTSUSA. 


DEAR MR. FLEMING: 


This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 850984, dated April 11, 1990, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a plastic carrying case. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the plastic carrying case in subheading 3923.10.0000, HTSUSA, is in- 
correct. As such, NY 850984 is revoked pursuant to the analysis that follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 850984 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The plastic carrying case that is the subject of this ruling was described in NY 850984 as 
follows: 


The sample submitted with your request is a carrying case for children’s orthodontic 
devices. The case is roughly circular with a flat bottom, measuring approximately 32 
inches by 3% inches by 1’ inches. It is made of extrusion molded polypropylene plastic 
with a flexible plastic hinge and snap catch. A braided textile cord is threaded through 
two eyelets molded into the top portion of the case, enabling it to be worn around a 
child’s neck or through a belt loop or back pack strap. The child stores his orthodontic 
device in the case while he is eating or participating in active sports. The cases will be 
distributed by orthodontists to their patients, and will be labeled with the orthodon- 
tist’s name and phone number. 


Issue: 


What is the proper classification of the plastic carrying case under the HTSUSA? 
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Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, Cais 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, —— cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 


rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the carrying case is not one of the named articles, its classification in the first por- 
tion of heading 4202, HTSUSA, depends on its similarity to one of the named articles. The 
carrying case is not similar to the first six articles. The first six articles are large articles, 
often hand-carried by means ofan attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The carrying case is small, constructed to 
be worn around the neck or waist and designed tocarry small items such as children’s orth- 
odontic devices. The carrying case is also distinguishable from the remaining six articles. 
The remaining six articles are containers made to carry one specific article (although they 
may also accommodate small accessories or parts like a lens cap or cleaning rod) and are 
often form-fitted to the particular item to be carried. Although the carrying case is adver- 
tised for use with orthodontic devices, the carrying case is capable of carrying numerous 
small items and is not fitted to any one particular item. Accordingly, we find that the carry- 
ing case is not classifiable in the first portion of heading 4202, HTSUSA. 

Ifthe carrying case is to be considered for classification under the second portion of head- 
ing 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified ma- 
terials or with paper. The carrying case is clearly not of, or covered with, leather, 
composition leather, plastic sheeting, textile material, vulcanized fiber, paperboard or pa- 
per. The carrying case is made from molded plastic and cannot be considered for classifica- 
tion under the second portion of heading 4202, HTSUSA. See Headquarters Ruling Letter 
(HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
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tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June 9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the carrying case 
is designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the carrying case is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the car- 
rying case which is used to transport and store personal articles is also precluded from clas- 
sification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The carrying case is not described more specifically else- 
where in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plas- 
tic tote bag which was designed to store, carry and otherwise hold personal articles such as 
beach items or a blanket under heading 3926, HTSUSA. Finding that the carrying case is 
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similar to the molded plastic tote bag, we conclude that the carrying case is properly classi- 
fiable under heading 3926, HTSUSA. 
Holding: 

The plastic carrying case is properly classifiable in subheading 3926.90.9880, HTSUSA, 
the provision for “Other articles of plastics and articles of other materials of headings 3901 
to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 850984 dated April 11, 1990, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CusTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 
CLA-2 RR:CR:TE 963498 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Ms. DONNA POWERS 


PATRICK POWERS CUSTOMS BROKERS INC 
PO. Box 30155 

JFK Airport Station 

Jamaica, NY 11430 


Re: Reconsideration of New York Ruling Letter 857481; Ninja Turtle Plastic Belt Biter; 
Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for 
the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goodsand 
Similar Containers, Heading 4202, HTSUSA. 


DEAR Ms. POWERS 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 857481, dated November 14, 1990, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a Ninja Turtle plastic belt 
biter. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the Ninja Turtle plastic belt biter in subheading 3923.10.0000!, HTSU- 
SA, is incorrect. As such, NY 857481 is revoked pursuant to the analysis which follows be- 
low. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 857481 was published on February 16, 2000, in the Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The plastic belt biter which is the subject of this ruling was described in NY 857481 as 
follows: 


The sample submitted with your letter is identified as a Ninja Turtle plastic belt biter. 
It is made of molded plastics with a front section in the shape of a Ninja Turtle face 
connected with a short strap-like hinge to the top of the back section. It is designed to 
fit onto a belt or other strap and is secured by hooking a loop at the bottom of the face 
front onto a tab in the bottom of the back section. The hollow face-shaped front has a 
built-in compartment with a latching cover in which one can keep a few coins, bills or 


1 It appears that NY 857481 contains a typographical error. Based on the language of the applicable heading cited in 
that ruling, the reference to 3923.90.0000 should be 3923.10.0000 
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notes. Included in the blister package is a “VELCRO” like strap which can be threaded 
through two slots in the hak section and used to secure the belt biter to knapsacks, 
schoolbags or lunch boxes. 


Issue: 
What is the proper classification of the plastic belt biter under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized TariffSchedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 
Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the belt biter is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The belt 
biter is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The belt biter is small, constructed to be 
worn on a belt or pocket and designed to carry small items like keys, money or cigarettes. 
The belt biter is also distinguishable from the remaining six articles. The remaining six 
articles are containers made to carry one specific article (although they may also accommo- 
date small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to 
the particular item to be carried. The belt biter is capable of carrying several small items 
and is not fitted to any one particular item. Accordingly, we find that the belt biter is not 
classifiable in the first portion of heading 4202, HTSUSA. 

If the belt biter is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The belt biter is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The belt biter is 
made from molded plastic and cannot be considered for classification under the second por- 
— heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 

, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
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plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small itemsand provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June 9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the belt biter is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the belt biter is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the belt 
biter which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
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elsewhere in the tariff schedule. The belt biter is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the belt biter is similar to 
the molded plastic tote bag, we conclude that the belt biter is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 

The Ninja Turtle plastic belt biter is properly classifiable in subheading 3926.90.9880, 
HTSUSA, the provision for “Other articles of plastics and articles of other materials of 
headings 3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 per- 
cent ad valorem. 

NY 857481 dated November 14, 1990, is hereby revoked. In accordance with 19 U.S.C. 


1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963499 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. JOHN WELLS 


SPEEDO AMERICA 
90 Park Avenue, 12th Floor 
New York, NY 10016 


Re: Reconsideration of New York Ruling Letter 858432; Sports Box; Waterproof Contain- 
er; Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic 
for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods 
and Similar Containers, Heading 4202, HTSUSA. 

DEAR MR. WELLS: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 858432, dated December 21, 1990, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a sports box. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the sports box in subheading 3923.10.0000, HTSUSA, is incorrect. As 
such, NY 858432 is modified pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY 858432 was published on February 16, 2000, in the Cus- 
TOMS BULLETIN, Volume 34, Number 7. No comments were received. 

Facts: 

The sports box which is the subject of this ruling was described in NY 858432 as follows: 


Style 753136, called a sports box, is a waterproof container made of molded plastics 
with a hinged opening. A clip on the back allows it to be fastened onto a belt or waist- 
band, and a braided neck cord allows it to be worn during sports activities. 


Issue: 
What is the proper classification of the sports box under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRI”). GRI 1 pro- 
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vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, ee 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the sports box is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The sports 
box is not similar to the first six articles. The first six articles are large articles, often hand- 
carried by means of an attached handle and used to carry items other than small items nor- 
mally carried in the pocket or handbag. The sports box is small, constructed to be worn 
around the waist or neck and designed to carry small items like keys, money or cigarettes. 
The sports box is also distinguishable from the remaining six articles. The remaining six 
articles are containers made tocarry one specific article (although they may also accommo- 
date small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to 
the particular item to be carried. The sports box is capable of carrying numerous small 
items and is not fitted to any one particular item. Accordingly, we find that the sports box is 
not classifiable in the first portion of heading 4202, HTSUSA. 

Ifthe sports box is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The sports box is clearly not of, or covered with, leather, composition 
leather, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The sports 
box is made from molded plastic and cannot be considered for classification under the sec- 
ond portion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, 
dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. Similar to the sports box, the tote tube was designed to be carried on the 
person by hanging the cord around the wearer’s neck. In HQ 082829, dated March 6, 1990, 
another molded plastic tote tube designed to house money, keys, etc., during sporting 
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events when carrying a wallet or purse would be inconvenient was classified under heading 
3923, HTSUSA. In HQ 950779, dated April 1, 1992, Customs classified yet another molded 
plastic container designed to protect personal articles such as money, credit cards, keys, 
cigarettes, a lighter, watch or film from water, sand, shock or theft under heading 3923, 
HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., the wearer 
used them to transport their personal belongings about from place to place. For additional 
rulings classifying similar items under heading 3923, HTSUSA, see New York Ruling Let- 
ter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, 
dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated Septem- 
ber 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 
886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the sports box is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the sports box is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the 
sports box which is used to transport and store personal articles is also precluded from clas- 
sification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The sports box is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the sports box is similar to 


the molded plastic tote bag, we conclude that the sports box is properly classifiable under 
heading 3926, HTSUSA. 
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Holding: 

The sports box is properly classifiable in subheading 3926.90.9880, HTSUSA, the provi- 
sion for “Other articles of plastics and articles of other materials of headings 3901 to 3914: 
Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 858432 dated December 21, 1990, is hereby modified. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the Customs BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963500 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. JAMES C. ALBERDI 


AJ. ARANGO, INC. 
PO. Box 3007 
Tampa, FL 33601 


Re: Reconsideration of New York Ruling Letter 860135; Molded Plastic Neck Tube; Tote 
Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the 


Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Sim- 
ilar Containers, Heading 4202, HTSUSA. 


DEAR Mr. ALBERDI: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 860135, dated February 13, 1991, regardingclassification under the Harmonized Tar- 
iffSchedule of the United States Annotated (HTSUSA) ofa molded plastic neck tube or tote 
tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, NY 860135 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 860135 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in NY 
860135 as follows: 


The neck tube is composed of molded plastics. It is cylindrical and approximately 1%” 
in diameter and 4%” in height. The tube hasa string attached to it so that the tube can 


be worn around the neck. The neck tube is meant for carrying money, keys and other 
small items. 


Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
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be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small itemsand 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small itemsand provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
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protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June 9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 


the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 


The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 


3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 
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NY 860135 dated February 13, 1991, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the Customs BuL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director; 
Commercial Rulings Division.) 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963501 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Ms. CaROL A. GARRITY 


GARRETT-HEWITT INTERNATIONAL, INC. 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of New York Ruling Letter 866303; Plastic Tissue Box; Tote Tube; 
Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the Con- 
veyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Similar 
Containers, Heading 4202, HTSUSA. 


DEAR Ms. GARRITY: 


This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 866303, dated September 4, 1991, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a plastic tissue box. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the plastic tissue box in subheading 3923.10.0000, HTSUSA, is incor- 
rect. As such, NY 866303 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 866303 was published on February 16, 2000, in the CUSToMs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The plastic tissue box which is the subject of this ruling was described in NY 866303 as 
follows: 


The tissue box is composed of molded plastics, and it contains tissues and a makeup 
mirror. The box is approximately 4%" in length by 3%” in width by %” in depth. It is 
designed to be carried with the person. 
Issue: 
What is the proper classification of the plastic tissue box under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
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which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 
Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tissue box is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tissue 
box is not similar to the first six articles. The first six articles are large articles, often hand- 
carried by means ofan attached handle and used to carry items other than small items nor- 
mally carried in the pocket or handbag. The tissue box is small and designed to carry small 
items like tissues or other small personal items. The tissue box is also distinguishable from 
the remaining six articles. The remaining six articles are containers made to carry one spe- 
cific article (although they may also accommodate small accessories or parts like a lens cap 
or cleaning rod) and are often form-fitted to the particular item to be carried. Although 
identified as a “tissue box,” the article is capable of carrying several small items and is not 
fitted to any one particular item. Accordingly, we find that the tissue box is not classifiable 
in the first portion of heading 4202, HTSUSA. 

If the tissue box is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tissue box is clearly not of, or covered with, leather, composition 
leather, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tissue 
box is made from molded plastic and cannot be considered for classification under the sec- 
ond portion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, 
dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the vearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
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March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1998; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tissue box is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tissue box is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked aseries of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tis- 
sue box which is used to transport and store personal articles is also precluded from classi- 
fication under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tissue box is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tissue box is similar to 
the molded plastic tote bag, we conclude that the tissue box is properly classifiable under 
heading 3926, HTSUSA. 

We note that NY 866303 also indicated that the tissue box contained tissues and a make- 
up mirror. Although the New York ruling did not raise the set issue, to the extent that the 
articles constitute a set for classification purposes, we find that the essential character of 


the set is imparted by the tissue box. Accordingly, the set would be classifiable under head- 
ing 3926, HTSUSA. 


Holding: 


The plastic tissue box is properly classifiable in subheading 3926.90.9880, HTSUSA, the 
provision for “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 
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NY 866303 dated September 4, 1991, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CUsToMs BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963502 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Ms. CaROL A. GARRITY 


GARRETT-HEWITT INTERNATIONAL, INC. 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of New York Ruling Letter 872534; Clip-on Plastic Box; Tote Tube; 
Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the Con- 
veyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Similar 
Containers, Heading 4202, HTSUSA. 


DEAR Ms. GARRITY: 
This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 


(NY) 872534, dated March 26, 1992, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a plastic clip-on box. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the plastic clip-on box in subheading 3923.10.0000, HTSUSA, is incor- 
rect. As such, NY 872534 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 872534 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The plastic clip-on box which is the subject of this ruling was described in NY 872534 as 
follows: 


The clip-on box is designed to be worn on the person by clipping it to the belt or pocket. 
Itis approximately 3%” in height, 1%" in width and 1” indepth. The clip-on box can be 
used to carry small articles such as change and keys. 
Issue: 
What is the proper classification of the clip-on box under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
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which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 
Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the clip-on box is not one of the named articles, its classification in the first portion 
of heading 4202, HTSUSA, depends on its similarity to one of the named articles. The clip- 
on box is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The clip-on box is small, constructed to be 
worn on a belt or pocket and designed to carry small items like keys, money or cigarettes. 
The clip-on box is also distinguishable from the remaining six articles. The remaining six 
articles are containers made to carry one specific article (although they may also accommo- 
date small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to 
the particular item to be carried. The clip-on box is capable of carrying numerous small 
items andis not fitted to any one particular item. Accordingly, we find that the clip-on boxis 
not classifiable in the first portion of heading 4202, HTSUSA. 

Ifthe clip-on boxis to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The clip-on box is clearly not of, or covered with, leather, composition 
leather, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. Theclip-on 
box is made from molded plastic and cannot be considered for classification under the sec- 
ond portion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, 
dated April 1, 1992. 

Thenext heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
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March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the clip-on box is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the clip-on box is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, theclip- 
on box which is used to transport and store personal articles is also precluded from classifi- 
cation under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The clip-on box is not described more specifically else- 
where in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plas- 
tic tote bag which was designed to store, carry and otherwise hold personal articles such as 
beach items or a blanket under heading 3926, HTSUSA. Finding that theclip-on boxissim- 


ilar to the molded plastic tote bag, we conclude that the clip-on box is properly classifiable 
under heading 3926, HTSUSA. 


Holding: 


The plasticclip-on boxis properly classifiable in subheading 3926.90.9880, HTSUSA, the 
provision for “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 872534 dated March 26, 1992, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the Customs BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963503 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Mr. Marc S. GREENBERG 


AMERICAN SHIPPING COMPANY 
600 Sylvan Avenue 

PO. Box 1486 

Engelwood Cliffs, NJ 07632 


Re: Reconsideration of New York Ruling Letter 877398; Sealinder Container; Molded 
Plastic Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of 
Plastic for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel 
Goods and Similar Containers, Heading 4202, HTSUSA. 


DEAR MR. GREENBERG: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 877398, dated September 4, 1992, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a molded plastic tote tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, NY 877398 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 877398 was published on February 16, 2000, in the Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in NY 
877398 as follows: 


The Sealinder container is composed of molded plastics. The container is cylindrical 
and measures approximately 4 inches in height and 1% inches in width. It is meant to 
hold small personal articles, such as keys and money. The container has a cord at- 
tached to a screw-on cap, and it is designed to be worn around a person’s neck while 
swimming, diving or engaging in other outdoor activities. 


Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 

, Sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
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containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
aper. 

7 The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube iscapable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
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reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 


the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 


The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 

NY 877398 dated September 4, 1992, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CUsToMs BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963504 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. MICHAEL E. BREYMAN 


KUEHNE & NAGEL, INC 

CINCINNATI BRANCH 

1840 Airport Exchange Blud., Suite 160 
Erlanger, KY 41018 


Re: Reconsideration of New York Ruling Letter 886229; Waterproof Container; Tote 
Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the 
Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods andSim- 
ilar Containers, Heading 4202, HTSUSA. 


DEAR MR. BREYMAN: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 886229, dated June 9, 1993, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a waterproof container. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the waterproof container in subheading 3923.10.0000, HTSUSA, isin- 
correct. As such, NY 886229 is modified pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY 886229 was published on February 16, 2000, in the Cus- 
TOMS BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The waterproof container which is the subject of this ruling was described in NY 886229 
as follows: 


Item #6, described as a “water proof container”, is asmall cylindrical container meant 
to hold small items, i.e., change, keys, etc., when involved in sport activities or at the 
beach. It is meant to be worn around the neck. 


Issue: 
What is the proper classification of the waterproof container under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRI”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 


rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 
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Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
aper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the waterproof container is not one of the named articles, its classification in the 
first portion of heading 4202, HTSUSA, depends on its similarity to one of the named arti- 
cles. The waterproof container is not similar to the first six articles. The first six articles 
are large articles, often hand-carried by means of an attached handle and used to carry 
items other than small items normally carried in the pocket or handbag. The waterproof 
container is small, constructed to be worn around the neck and designed to carry small 
items like keys, money or cigarettes. The waterproof container is also distinguishable from 
the remaining six articles. The remaining six articles are containers made to carry one spe- 
cific article (although they may also accommodate small accessories or parts like alens cap 
or cleaning rod) and are often form-fitted to the particular item to be carried. The water- 
proof container is capable of carrying numerous small items and is not fitted to any one 
particular item. Accordingly, we find that the waterproof container is not classifiable in the 
first portion of heading 4202, HTSUSA. 

Ifthe waterproof container is to be considered for classification under the second portion 
of heading 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the speci- 
fied materials or with paper. The waterproof container is clearly not of, or covered with, 
leather, composition leather, plasticsheeting, textile material, vulcanized fiber, paperboard 
or paper. The waterproof container is made from molded plastic and cannot be considered 
for classification under the second portion of heading 4202, HTSUSA. See Headquarters 
Ruling Letter (HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. Similar to the waterproof container, the tote tube was designed to be car- 
ried on the person by hanging the cord around the wearer’s neck. In HQ 082829, dated 
March 6, 1990, another molded plastic tote tube designed to house money, keys, etc., during 
sporting events when carryinga wallet or purse would be inconvenient was classified under 
heading 3923, HTSUSA. In HQ 950779, dated April 1, 1992, Customs classified yet another 
molded plastic container designed to protect personal articles such as money, credit cards, 
keys, cigarettes, a lighter, watch or film from water, sand, shock or theft under heading 
3923, HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., the 
wearer used them to transport their personal belongings about from place to place. For 
additional rulings classifying similar items under heading 3923, HTSUSA, see New York 
Ruling Letter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; 
NY 858432, dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, 
dated September 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 
4, 1992; NY 886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
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the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the waterproof 
container is designed to carry personal effects and is not designed to carry bulk or commer- 
cial goods. Accordingly, the waterproof container is not properly classifiable in heading 
3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the wa- 
terproof container which is used to transport and store personal articles is also precluded 
from classification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The waterproof container is not described more specifical- 
ly elsewhere in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded 
plastic tote bag which was designed to store, carry and otherwise hold personal articles 
such as beach items or a blanket under heading 3926, HTSUSA. Finding that the water- 
proof container is similar to the molded plastic tote bag, we conclude that the waterproof 
container is properly classifiable under heading 3926, HTSUSA. 


Holding: 


The waterproof container is properly classifiable in subheading 3926.90.9880, HTSUSA, 
the provision for “Other articles of plastics and articles of other materials of headings 3901 
to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 886229 dated June 9, 1993, is hereby modified. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT M] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 23, 2000. 


CLA-2 RR:CR:TE 963505 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. RENATE SODERSTROM 


GEMTEC INC. 
Box 359 
Greendell, NJ 07839 


Re: Reconsideration of New York Ruling Letter 809523; “CardSafe” Credit Card Holder; 
Molded Plastic Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Ar- 
ticle of Plastic for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not 
Travel Goods and Similar Containers, Heading 4202, HTSUSA. 


DEAR MR. SODERSTROM: 


This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 809523, dated May 9, 1995, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a “CardSafe” credit card holder. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the “CardSafe” credit card holder in subheading 3923.10.0000, HTSU- 
SA, is incorrect. As such, NY 809523 is revoked pursuant to the analysis which follows be- 
low. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 809523 was published on February 16, 2000, inthe Customs 
BULLETIN, Volume 34, Number 7. No comments were received. 


Facts: 


The “CardSafe” credit card holder which is the subject of this ruling was described in NY 
809523 as follows: 


The “CardSafe” is acredit card holder designed to protect the contents from theft. The 
body is molded from acrylic plastics. The flip top lid is made of metal, and incorporates 
a combination lock. If an attempt is made to break or pry open the case without using 
the combination, then an ink is released which renders the cards unusable. Thereis an 
optional lock jam which may be activated by the consumer. This mechanism causes the 
lock to jam permanently if more than six attempts are made to open the lock on any 
number other than the correct combination. 


Issue: 


What is the proper classification of the “CardSafe” credit card holder under the HTSU- 
SA? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
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and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the credit card holder is not one of the named articles, its classification in the first 
portion of heading 4202, HTSUSA, depends on its similarity to one of the named articles. 
The credit card holder is not similar to the first six articles. The first six articles are large 
articles, often hand-carried by means of an attached handle and used to carry items other 
than small items normally carried in the pocket or handbag. The credit card holder is small 
and designed to carry small items like credit cards, keys, or money. The credit card holder is 
also distinguishable from the remaining six articles. The remaining six articles are con- 
tainers made to carry one specific article (although they may also accommodate small ac- 
cessories or parts like a lens cap or cleaning rod) and are often form-fitted to the particular 
item to be carried. Although identified by the importer as a “credit card holder”, the article 
is capable of carrying several small items and is not fitted to any one particular item. Ac- 
cordingly, we find that the credit card holder is not classifiable in the first portion of head- 
ing 4202, HTSUSA. 

If the credit card holder is to be considered for classification under the second portion of 
heading 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified 
materials or with paper. The credit card holder is clearly not of, or covered with, leather, 
composition leather, plastic sheeting, textile material, vulcanized fiber, paperboard or pa- 
per. The credit card holder is made from molded plastic and cannot be considered for classi- 
fication under the second portion of heading 4202, HTSUSA. See Headquarters Ruling 
Letter (HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held smallitemsand provided protection from sand and water under heading 
3923, HTSUSA. The “CardSafe” credit card holder is similar to the tote tube in that it is 
designed to carry and protect small personal items. In HQ 082829, dated March 6, 1990, 
another molded plastic tote tube designed to house money, keys, etc., during sporting 
events when carryinga wallet or purse would be inconvenient was classified under heading 
3923, HTSUSA. In HQ 950779, dated April 1, 1992, Customs classified yet another molded 
plastic container designed to protect personal articles such as money, credit cards, keys, 
cigarettes, a lighter, watch or film from water, sand, shock or theft under heading 3923, 
HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., the wearer 
used them to transport their personal belongings about from place to place. For additional 
rulings classifying similar items under heading 3923, HTSUSA, see New York Ruling Let- 
ter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, 
dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated Septem- 
ber 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 
886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
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by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the credit card 
holder is designed to carry personal effects and is not designed to carry bulk or commercial 
goods. Accordingly, the credit card holder is not properly classifiable in heading 3923, 
HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Followingthis rationale, thecred- 
it card holder which is used to transport and store personal articles is also precluded from 
classification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The credit card holder is not described more specifically 
elsewhere in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded 
plastic tote bag which was designed to store, carry and otherwise hold personal articles 
such as beach items or a blanket under heading 3926, HTSUSA. Finding that the credit 
card holder is similar to the molded plastic tote bag, we conclude that the credit card holder 
is properly classifiable under heading 3926, HTSUSA. 


Holding: 

The “CardSafe” plastic credit card holder is properly classifiable in subheading 
3926.90.9880, HTSUSA, the provision for “Other articles of plastics and articles of other 
materials of headings 3901 to 3914: Other: Other, Other.” The general column one duty 
rate is 5.3 percent ad valorem. 

NY 809523 dated May 9, 1995, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUsToMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


CONSOLIDATION OF THE 
PORTS OF MILWAUKEE AND RACINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes amending the Customs Regula- 
tions pertaining to the field organization of the Customs Service by con- 
solidating the ports of Milwaukee, Wisconsin, and Racine, Wisconsin 
and also expanding the area of coverage in southeast Wisconsin. This 
change is being proposed as part of Customs continuing program to ob- 
tain more efficient use of its personnel, facilities, and resources, and to 
provide better services to carriers, importers and the general public. 


DATES: Comments must be received on or before May 30, 2000. 


ADDRESS: Written comments may be submitted to and inspected at 
the Regulations Branch, Office of Regulations and Rulings, U.S. Cus- 


toms Service, 1300 Pennsylvania Avenue NW, Third Floor, Washing- 
ton, D.C. 


FOR FURTHER INFORMATION CONTACT: Betsy Passuth, Office of 
Field Operations, 202-927-0795. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carri- 
ers, importers, and the general public, Customs proposes to amend 
§ 101.3 of the Customs Regulations (19 CFR 101.3) by consolidating the 
ports of Milwaukee, Wisconsin, and Racine, Wisconsin. Both are cur- 
rently listed as ports under § 101.3(b), Customs Regulations (19 CFR 
101.3(b)). The consolidated port would be renamed the Port of Milwau- 
kee-Racine. Consolidating the two ports will reduce administrative 
costs, without impairing service to area businesses or to the general 
public, and will provide a more efficient use of Customs personnel and 


87 





88 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 15, APRIL 12, 2000 


resources. The proposal, if adopted, will improve service to the public by 
making better use of staffing resources. 

Currently, southeast Wisconsin is served by the Customs ports of Ra- 
cine and Milwaukee, both operating in limited areas with minimal staf- 
fing. Budget restrictions have prevented Customs from allocating 
additional resources to the area. 

Because Racine has only one inspector, services other than the filing 
of entries and manifests are restricted. If for any reason the inspector at 
Racine is not available, service is not available and entries must be filed 
at the Port of Milwaukee. The proposed consolidation of the ports of Ra- 
cine and Milwaukee, which includes enlarging the overall area of the 
port to include four counties, would result in providing centralized full- 
time service to the entire area, not merely service to the former ports of 
Milwaukee and Racine. Personnel would be available to perform cargo 
examinations, private aircraft processing, and other services such as 
the processing of entries and manifests on an as needed basis at all loca- 
tions within the port, including Racine. 


CURRENT Port LIMITS 


The current port limits of the Port of Milwaukee are described in T.D. 
72-105 (37 FR 7591) as encompassing all the territory within the coun- 
ties of Milwaukee and Waukesha, Wisconsin. 

The current port limits of the Port of Racine are described in T.D. 
54884 (24 FR 5366) as the corporate limits of the city of Racine, the cor- 


porate limits of the city of Kenosha, and the townships of Mt. Pleasant 
and Somers, all in the state of Wisconsin. 


PROPOSED PorT LIMITS 


The proposed port limits of the Port of Milwaukee-Racine will be the 
counties of Waukesha, Milwaukee, Racine and Kenosha in the state of 
Wisconsin. 


COMMENTS 


Prior to adoption of this proposal, consideration will be given to writ- 
ten comments timely submitted to Customs. Submitted comments will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4, Treasury Regulations (31 CFR 1.4), 
and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular 
business days between the hours of 9:00 a.m. and 4:30 p.m. at the Regu- 
lations Branch, Office of Regulations and Rulings, 1300 Pennsylvania 
Avenue NW, Third Floor, Washington, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 19 
US.C. 2, 66, and 1624. 
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REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs establishes, expands, and consolidates Customs ports of 
entry throughout the United States to accommodate the volume of Cus- 
toms-related activity in various parts of the country. Thus, although 
this document is being issued with notice for public comment, because 
it relates to agency management and organization, it is not subject to 
the notice and public procedure requirements of 5 U.S.C. 553. Accord- 
ingly, this document is not subject to the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.). 

Agency organization matters such as this proposed port extension 
are exempt from consideration under Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: July 7, 1999. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 28, 2000 (65 FR 16354)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 00-22) 


PEER BEARING CO, PLAINTIFR AND L&S BEARING CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND TIMKEN CO, 
DEFENDANT-INTERVENOR 


Court No. 97-12-02123 
(Dated February 22, 2000) 


JUDGMENT 


TSOUCALAS, Senior Judge: On July 21, 1999, this Court remanded to 
the United States Department of Commerce, International Trade Ad- 
ministration (“Commerce”) for correction of a clerical error arising 
from the final results of the administrative review, entitled Tapered 
Roller Bearings and Parts Thereof, Finished and Unfinished, From the 
People’s Republic of China; Final Results of Antidumping Administra- 
tive Review, 62 Fed. Reg. 61,276 (Nov. 17, 1997). See Peer Bearing Co. v. 
United States,23CIT__—,__—_—« 57 F Supp. 2d 1200, 1206 (1999). The 
Court ordered Commerce to correct the inadvertent reversal of the 
skilled and unskilled labor rates in its calculation of factors of produc- 
tion and to adjust the dumping margins accordingly. See id. at 1203. 

On September 17, 1999, Commerce released draft remand results in 
this action. The Timken Company (“Timken”) submitted a comment on 
the draft remand results. In its comment, Timken argued that recal- 
culation of the dumping margin was unnecessary. 

On October 19, 1999, pursuant to the Court’s remand order, Com- 
merce filed its Final Results of Redetermination Pursuant to Court Re- 
mand, Peer Bearing Co. v. United States, Court No. 97-12-02123 
(“Remand Results”) (July 21, 1999). In the Remand Results, Commerce 
corrected the clerical error reversing the labor rates and recalculated 
the margin for the Peer Bearing Company (“Peer”). Remand Results at 
1, 4 

In its comments on the Remand Results, Timken argues (1) that re- 
calculation of the dumping margin was unnecessary, and (2) that Com- 
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merce erroneously assigned the corrected rate to Peer, the importer, 
instead of Chin Jun Industrial Ltd. (“Chin Jun”), the reseller. Accord- 
ingly, Timken contends that Commerce’s Remand Results should not be 
affirmed. 

The Court finds that contrary to Timken’s arguments, recalculation 
of the dumping margin became necessary when Commerce corrected 
the skilled and unskilled labor rates. Furthermore, the Court finds that 
it is unnecessary to remand the case to apply the corrected rate to Chin 
Jun. It is obvious that Commerce had properly calculated and applied 
the rate to Chin Jun and had inadvertently switched the names of the 
companies in the Remand Results. 

Since Commerce has complied with this Court’s remand order, it is 
hereby 

ORDERED that the Remand Results are affirmed in their entirety, and 
all other issues having been previously decided, it is further 

ORDERED that this case is dismissed. 


(Slip Op. 00-23) 


FORMER EMPLOYEES OF CHAMPION AVIATION PRODUCTS, PLAINTIFFS v. 


HERMAN, SECRETARY OF LABOR, DEFENDANT 
Court No. 98-02-00299 
[Secretary of Labor’s remand determination affirmed.] 
(Decided February 25, 2000) 


Dewey Ballantine, L.L.P (John A. Ragosta, Bradford L. Ward, Michael R. Geroe, David 
A. Bentley), for Plaintiffs. 


David W. Ogden, Acting Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Katherine 


A. Barski), Scott Glabman, Attorney, Office of the Solicitor, United States Department of 
Labor, of counsel, for Defendant. 


MEMORANDUM 
I. INTRODUCTION 


BARZILAY, Judge: This matter is before the Court following a remand 
determination by the Secretary of Labor! that Plaintiffs are ineligible 
for trade adjustment assistance under the North American Free Trade 
Agreement Transitional Adjustment Assistance program (“NAFTA- 
TAA”). In Former Employees of Champion Aviation v. Herman, slip op. 
99-48 (June 4, 1999) (“Champion I”), familiarity with which is pre- 
sumed, the Court ordered Labor to reconsider its two prior negative de- 


1 Once again, the Court uses the terms Secretary and Labor interchangeably. 
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terminations of Plaintiffs’ eligibility for NAFTA-TAA. The Court 
remains dissatisfied with these current results, but is constrained from 
further action and therefore affirms the remand determination. 


II. DIscuUsSION 

The Court remanded the case to Labor for two reasons. First, the 
Court was not satisfied that Labor had considered an important aspect 
of the problem, i.e., whether the statute spoke to a “two-step” shift in 
production. See Motor Vehicles Mfrs. Ass’n v. State Farm Mutual Auto- 
mobile Ins. Co., 463 U.S. 29, 43 (1983). A corollary concern was that the 
agency did not explain why it did not adopt an arguably consonant inter- 
pretation of the statute put forth by the Plaintiffs. See International 
Union v. Reich, 20 F. Supp. 2d 1288, 1293 (CIT 1998) (quoting Jnterna- 
tional Union v. Marshall, 584 F.2d 390, 396 (D.C. Cir. 1978)). 

Second, the Court was not satisfied that Labor conducted an adequate 
investigation. “[T]he nature and extent of the investigation are matters 
resting properly within the sound discretion of the administrative offi- 
cials.’” Former Employees of CSX Oil and Gas Corp. v. United States, 
720 F. Supp. 1002, 1008 (CIT 1989) (quoting Cherlin v. Donovan, 585 F. 
Supp. 644, 647 (CIT 1984)). However, failure by Labor to make reason- 
able inquiries constitutes good cause to remand for additional evidence 
gathering. See Former Employees of Komatsu Dresser v. United States 
Secretary of Labor, 16 CIT 300, 303 (1992). 


A. The Remand Determination Addresses a Two-step Shift in 
Production. 


In Champion I, the Court expressed its concern that Congress’ intent 
was not being fulfilled by Labor’s shift in production analysis. See 
Champion I at 7 (“Reliance by the Secretary on product lines alone to 
determine what constitutes the appropriate subdivision * * * does not 
effectuate the expressed desire of Congress.”). In the negative remand 
determination, Labor expressed its disagreement with the Court that a 
new methodology for determining the appropriate subdivision was war- 
ranted. See SAR 39.2 While the Court remains wary of potential short- 
comings in Labor’s analysis, it cannot say that it is clearly at odds with 
the statute. See Chevron U.S.A. Inc. v. Natural Resources Defense Coun- 
cil, 467 U.S. 837, 842-43 (1984); see also Kelley v. Secretary, United 
States Dep’t of Labor, 812 F.2d 1378, 1380 (Fed. Cir. 1987) (“A reviewing 
court must accord substantial weight to an agency’s interpretation of a 
statute it administers.”). Despite the Court’s initial pronouncement 
that additional consideration of Congress’ intent to expand worker cov- 
erage by adding the shift in production component to the statute was re- 
quired, Labor maintains that the intent to expand the program does not 
mean Congress intended to abrogate terms with a well-established judi- 
cial meaning. See SAR at 39. Accordingly, the Court has further ex- 
amined the legislative history in light of Labor’s position and 


2 Labor did, however, rely on something more than product lines alone to determine what constituted the appropri- 
ate subdivision in this instance. See discussion infra at 7. 
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determined that it is not sufficiently clear to enable the Court to deter- 
mine that Labor’s methodology is contrary to Congress’ will expressed 
through use of the term “articles” in the statute. See Japan Whaling 
Ass’n v. American Cetacean Soc’y, 478 U.S. 221, 233 (1986). 

Since the Court is faced with an executive agency’s interpretation ofa 
statute it is entrusted to administer, Chevron requires first looking at 
the words of the statute. See Chevron, 467 U.S. at 842. Section 222 of the 
Trade Act of 1974 (as amended by NAFTA Transitional Adjustment As- 
sistance Act (19 U.S.C. § 2331 (1994))), contains a provision that pro- 
vides relief to workers who lose jobs because of a shift in production to 
Canada or Mexico. See 19 U.S.C. § 2331(a)(1)(B). The Secretary of Labor 
is directed to certify workers as eligible to apply for trade adjustment as- 
sistance if “there has been a shift in production by such workers’ firm or 
subdivision to Mexico or Canada of articles like or directly competitive 
with articles which are produced by the firm or subdivision.” Jd. (em- 
phasis added). 

Plaintiffs made a forceful argument that Labor should consider the 
traditional factors of production, land, labor and capital, in determining 
what constitutes the appropriate subdivision in a shift in production 
case. In Champion I, the Court expressed its belief that such an ap- 
proach would be consistent with the statutory purpose of providing re- 
lief to workers whose firms or subdivisions shifted production to Canada 
or Mexico. Plaintiffs argue that the present statutory framework does 
not account for situations when a shift in production occurs in more 
than one step. Ifa company moves production of articles that are neither 
like nor directly competitive from Plant A to Plant B in the United 
States and from Plant B to Plant C in Mexico then closes Plant A, the 
workers in Plant A will not be eligible for trade adjustment assistance 
even though their jobs were lost through a “two-step” shift in produc- 
tion. Labor asserts that workers at Plant A would not be eligible for 
trade adjustment assistance because the statute limits the comparison 
to the articles being produced and requires that they be like or directly 
competitive. See 19 U.S.C. § 2331(a)(1)(B). Plaintiffs respond that the 
result is absurd and that Congress could not have intended it, and there- 
fore, Labor must look at shifts in land, labor and capital in determining 
whether a shift in production occurred. 

While this is a case of first impression as to the proper interpretation 
of the shift in production criteria of the statute, the provision at issue 
contains language that has received judicial construction. The court has 
interpreted the relevant language in section 222 of the Trade Act of 1974 
(19 U.S.C. § 2272) to mean that a “determination of what constitutes the 
appropriate subdivision must be made along product lines.” Abbott v. 
Donovan, 570 F. Supp. 41, 48 (CIT 1983) (and cases cited). Labor main- 
tains that absent clear legislative history to the contrary, Congress, by 
placing identical language in 19 U.S.C. § 2331(a)(1)(B), is presumed to 
have adopted these judicial constructions, thereby requiring shifts in 
production to be measured along product lines. See Francis v. Southern 
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Pac. Co., 333 U.S. 445, 450 (1948); see also Fluor Corp. & Affiliates v. 
United States, 126 F.3d 1397, 1404 (Fed. Cir. 1997). While this is merely a 
rule of statutory construction, and like any other should yield when the 
clear purpose of the statute requires it, in this instance the construction 
sought by Plaintiffs is simply too different absent some indication by 
Congress that it so intends. 

Although the Court has scoured the legislative history, it was unable 
to find any reference to such an approach. The Employment, Housing 
and Aviation Subcommittee of the House Committee on Government 
Operations held hearings on trade adjustment assistance. Although a 
few statements touch upon the subject, none definitively suggest that 
Congress intended to change the program in the manner advocated by 
the Plaintiffs. 

First, it should be noted that the amendments to the trade adjustment 
assistance portions of the Trade Act of 1974 were intended to be tempo- 
rary and a comprehensive worker adjustment assistance program was 
supposed to be implemented later. See, e.g., Trade Adjustment Assis- 
tance: A Failure for Displaced Workers: Hearing Before the Subcomm. 
onE mployment, Housing and Aviation of the House Comm. on Gov’t Op- 
erations, 103" Cong. 103-05, 182 (“Hearing”). An administration offi- 
cial testified that the bridge program uses TAA as the legislative vehicle 
with some significant differences. See id. at 182 (statement of Douglas 
Ross, Assistant Secretary, Employment and Training Administration, 
U.S. Department of Labor). Importantly, Mr. Ross’ prepared statement, 
along with various fact sheets and the proposed statement of adminis- 
trative action, note that the NAFTA program was transitional and a pre- 
cursor to the comprehensive worker readjustment proposal that was to 
be submitted in 1994. See id. at 103-05, 189. To the Court’s knowledge a 
comprehensive plan has not passed Congress, but there is a proposal to 
consolidate NAFTA-TAA with TAA. See H.R. 1491, 106** Cong. (1999). 

Nevertheless, the statements indicate that the legislation presented 
to Congress did not address every aspect of the problems faced by dislo- 
cated workers. See, e.g., Hearing at 139 (statement of Linda G. Morra, 
Director, Education and Employment Issues, Human Resources Divi- 
sion, U.S. General Accounting Office) (“As Congress debates NAFTA 
and considers how best to assist those workers who will be affected, as 
well as other dislocated workers, it may wish to consider a simplified ap- 
proach that assists workers regardless of the reason for their disloca- 
tion.”). The Court is aware of the perils of using witnesses’ statements 
as evidence of Congress’ legislative intent. See, e.g., Heartland By-Prod- 
ucts, Inc. v. United States, 74 F Supp. 2d 1324, 1336 (CIT 1999). Howev- 
er, in this instance the legislation was submitted by the Clinton 
Administration, and thus, statements by Ross express Labor’s under- 
standing. 

Since nothing in the legislative history evinces a clear intent to attrib- 
ute a different meaning to the term articles, the Court is constrained by 
the language of the statute to conclude that Labor is acting in accor- 
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dance with that statute. It is for Congress to address the problem pre- 
sented by a two-step shift in production and hopefully it will when it 
consolidates the NAFTA-TAA with TAA. But for now, Labor’s position, 
which is borne out by the language of the statute, precludes providing 
relief to workers who do not produce articles like or directly competitive 
with those being produced abroad, although the devastating effect to the 
worker who loses his or her job is obviously the same as it would have 
been had the shift in production occurred in one step only. 


B. Substantial Evidence Supports Labor’s Remand Determination. 


In addition to ordering Labor to reconsider its position with respect to 
two-step shifts in production, the Court also required Labor to provide a 
more detailed explanation of whether the articles produced at the Penn- 
sylvania facility were like or directly competitive with those produced in 
Mexico and to describe the amount and types of equipment that moved 
from Pennsylvania to Mexico. See Champion I at 10. Labor has done so 
and the Court concludes that the decision now rests upon substantial 
evidence. 

19 U.S.C. § 2395(b) provides that like the initial review, Labor’s new 
or modified findings of fact are conclusive if supported by substantial 
evidence. Substantial evidence, in turn, “is something less than the 
weight of the evidence, and the possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative 
agency’s finding from being supported by substantial evidence.” Conso- 
lo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966). 

In its supplemental investigation, Labor contacted individuals with 
knowledge of the various facilities and acquired certain Cooper Industry 
organizational charts. As a result, Labor was able to determine that pro- 
duction equipment did not move from Pennsylvania to Mexico. See Sup- 
plemental Administrative Record at 23, 43 (“SAR”). This evidence 
negates the possibility that a direct shift in production may have oc- 
curred, albeit over an extended time period. Additionally, one of the indi- 
viduals contacted stated that the shift of production from Pennsylvania 
to Tennessee could have happened absent any shift to Mexico and that 
the two events were totally unrelated. See SAR at 24. Although the evi- 
dence is inconsistent on this point, see SAR at 23, the Court may not 
draw its own conclusion. See Consolo, 383 U.S. at 619-20. Here, the 
agency has chosen to credit the statement made by one individual over 
another as support for its determination that a two-step shift in produc- 
tion did not occur. See SAR at 42. Further, Labor obtained information 
providing a more detailed explanation of the articles produced at the fa- 
cilities in Pennsylvania and Mexico and found them to be neither like 
nor directly competitive. See SAR at 17-18, 24, 34, 40-41. Finally, the 
organizational charts show that Cooper Industries did not consider the 
Pennsylvania and Tennessee facilities to be part of the same subdivi- 
sion. Compare SAR at 29 with SAR at 31. This fulfills Labor’s duty, cited 
by the Court, to make inquiries into the corporation’s organizational 
structure. Champion I at 8. Thus, the Court finds Labor’s remand deter- 
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mination as to the appropriate subdivision and whether the articles 
were like or directly competitive to be supported by substantial evi- 
dence. 


III. CONCLUSION 


For the reasons discussed herein, the Court finds that Labor’s remand 
determination is supported by substantial evidence and is in accordance 
with law. The Court will enter judgment accordingly. 


(Slip Op. 00-24) 
TIKAL DISTRIBUTING CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
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OPINION AND ORDER 
I. 


INTRODUCTION 


WaTSON, Senior Judge: Plaintiff, Tikal Distributing Corp. (“Tikal”), a 
footwear importer and distributor, challenges the appraised values of 
the imported merchandise by the U.S. Customs Service covering seven- 
ty-seven entries of footwear at the port of Miami, Florida during the pe- 
riod of December 1994 through March 1996. The exporter/seller of the 
merchandise was Fabrica de Calzado Corban (“Corban”), located in 
Guatemala. Except for several entries, addressed infra, | Customs ap- 
praised the merchandise on the basis of transaction value, as defined in 
19 U.S.C. § 1401a(b), at the invoice values plus certain additional “note” 
payments Tikal made to Coban for exclusive distribution rights in the 
United States and Canada (“additional” or “exclusivity” payments). 
These additional “note” payments were previously involved in Tikal 
Distributing Corp. v. United States, 970 F. Supp. 1056 (CIT 1997), but 


lEntry Nos. 577-126772-8, 577-1263036-7, 577-123441-0, 577-1264423-6. Also, by counterclaim, defendant al- 
leges that in Entry No. 577-1262888-2 the additional payment was erroneously deducted from the invoice prices and 
defendant seeks to recover an underpayment of duty. That entry and counterclaim is discussed infra. 
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presented other issues. This action, except as to certain entries dis- 
cussed below, falls within the court’s jurisdiction under 28 U.S.C. 
§ 1581(a), and is subject to de novo review pursuant to 28 U.S.C. 
§ 2640(a)(1). 

Currently before the court are cross-motions for summary judgment 
pursuant to CIT Rule 56. There is no dispute that transaction value is 
the proper basis for appraisement of the merchandise, and the only issue 
is whether Customs properly included the “exclusivity payments” in the 
dutiable transaction value of the merchandise. 


II. 
UNDISPUTED FACTS 

The parties agree, and the court concurs, there is no genuine issue as 
to any material fact and the case may be disposed of by summary judg- 
ment. The material undisputed facts are as follows: 

Since 1982, and at all times relevant to this case, Corban sold and ex- 
ported its footwear to Tikal under a written distributorship agreement 
granting Tikal exclusive distribution rights to sell Coban’s shoes in the 
United States and Canada. In addition to the invoice prices for the foot- 
wear, Tikal made separate additional “note” payments to Coban for its 
exclusivity rights.2 Commencing in September 1994, Customs required 
that Tikal include in the entered value of the footwear the additional ex- 
clusive selling rights payments.® 

Shortly thereafter, on October 20, 1994, and in furtherance of the ex- 
clusive distributorship arrangement in effect, Coban instituted a “new 
method of pricing” of its exports to Coban in which in addition to in- 
voiced prices for the footwear, Tikal would be required to pay Coban 5 
percent of Tikal’s retail sales for its exclusive selling rights based upon 
an agreed formula. In implementing the “new method of pricing,” Co- 
ban sent to Tikal with the purchase invoices for footwear “credit notes” 
charging Tikal specific sums for the exclusive selling rights. The credit 
notes are referenced to the accompanying commercial invoices by num- 
ber in the entries. Tikal made payments to Coban for both the invoice 
prices of the footwear and credit notes sent to Tikal for each shipment. 


III. 
THE ISSUES. 

There is no dispute that the proper basis for appraisement is transac- 
tion value as defined in 19 U.S.C. § 1401a(b). The legal issues revolve 
around whether the credit note payments made to Coban, ostensibly for 
the exclusive distributorship rights, were properly included by Customs 
in the dutiable transaction value, as defined in the statute. Tikal claims 


2 In Tikal Distributing Corp. v. United States, 970 F. Supp. 1056, 1057 (CIT 1997), Judge Pogue observed that “[bly 
letter dated December 20, 1991, Tikal voluntarily disclosed to Customs that the second invoices or “notes” to Tikal 
from its supplier had accompanied its commercial invoices dating from 1982. Unlike the commercial invoices, the 
“notes” were not filed with the entries of merchandise. The second invoices included charges for exclusive selling rights 
and other charges which Tikal referred to as ‘addition[s] to dutiable value ’.” 

3 A letter from Customs to Tikal of September 18, 1994, states that “[a]ll new entries filed with Customs * * * must 
include in the entered value additions for dutiable ‘exclusive selling rights payments’ (proceeds) and any other missing 
additions to value.” See Tikal, 970 F. Supp. at 1058. 
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that its additional payments are for its exclusive distributorship rights 
in the U.S. which rights have nothing to do with the exportation and sale 
of the footwear per se. Defendant ae ever, contends, alternatively, that 
Customs properly included the exclusivity payments in transaction val- 
ue, either as the “price actually paid or payable” within the meaning of 
§ 1401la(b)(1), or as a “royalty or license fee” under § 1401a(b)(1)(D), 

and/or as proceeds of the subsequent resale of the imported merchan- 
dise within the meaning of § 1401la(b)(1)(E 


tT 


THE “Exc \ 

In determining whether separate or additional payments made by the 
importer to the exporter are properly part of dutiable transaction value, 
the court must consider the particular facts and circumstances of the 
sale and of the additional payments. While not a critical requirement for 
inclusion in transaction value, the existence of a contractual relation- 
ship between the exporter and imp orter inextricably linking the sale of 
the goods to the importer with additional payments by the latter as a 
quid pro quo for exclusive distributorship rights on resale provides a 
very reasonable basis for Customs to find that the additional payments 
are part of the total price paid for the imported merchandise within the 
purview of the transaction val tatr 

The undisputed facts and circumstances in this case plainly show the 
genesis of the additional exclusivity payments Tikal made to Coban. The 
parties had a long-standing exclusive distributorship agreement cover- 
ing the footwear. Under the agreement, Coban was obligated to sell and 
export its footwear to Tikal on an exclusive distributorship basis for U.S. 
sales, and concomitantly, Tikal was obligated to make the additional 
note payments. In 1994, Coban instituted a new method of pricing the 
footwear by which Tikal would, in addition to invoice prices for the foot- 
wear, pay Coban five percent of Tikal’s selling prices for exclusive dis- 
tributorship rights To implement the new method of pricing, “credit 
notes” were sent to Til kal for payment in addition to the invoiced prices; 
and such notes accompanied the invoices and were referenced to them. 
Commencing in 1994, Customs required Tikal to include the additional 
payments in the entered dutiable value of the footwear. 

Under the aaa facts of this case, the court first addresses the 
issue of whether the addition al payments are part of the price paid or 
payable for the exported merchandise within the purview of the transac- 
tion value statute. That issue is a question of statutory construction. 

The term “price actually paid or payable” is defined in subsection 
1401a(b)(4)(A), as the total payment (whether direct or indirect), exclu- 
sive of certain costs, charges or expenses not relevant here, made, or to 
be made, for imported ve ndise by the buyer to, or for the benefit of, 
the seller. Additionally, § 1401a(b)(3) lists items identified separately 
from the price actually: ail or payable and from any cost or other item 
referred to in paragraph (1) expressly excluded from transaction value, 
but none of the excluded items have any relevance to payments for ex- 
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clusive distribution rights. However, because the particular additional 
payments are not expressly excluded, it does not automatically follow 
that such payments are part of the price actually paid or payable for the 
imported goods, and thus includible in transaction value. See Catepillar, 
Inc. v. United States, 941 F. Supp. 1241, 1244-1248 (CIT 1996). 

Plaintiff and defendant view the proper treatment of the additional 
payments under the transaction value statute from two different per- 
spectives. Defendant insists that the additional payments Tikal was re- 
quired to pay to Coban for exclusivity rights under the new method of 
pricing and distributorship agreement were actually part of the total 
payment made by the buyer to the seller, and hence part of the “price 
actually paid or payable” within the meaning of § 1401a(b)(1). Plaintiff, 
on the other hand, seeks to dissociate the additional payments for exclu- 
sive distributorship rights from the sales and export transactions and 
the merchandise itself. 

The court holds that Customs’ position that the additional payments 
for the exclusivity rights were an integral part of the total price paid for 
the merchandise under the transaction value statute is a reasonable and 
permissible construction of the statute and additionally is supported by 
the rationale of judicial authority. 

Particularly in point is Generra Sportwear Co. v. United States, 905 
F.2d 377 (Fed. Cir. 1990). In Generra, to obtain an export license in com- 
pliance with Hong Kong’s voluntary restraint agreements with the 
United States, the exporter had agreed with the importer to pay the cost 
of obtaining quota for the shipment. The exporter then separately billed 
the quota payment to the importer. Customs included the quota pay- 
ments in the transaction value of the merchandise, which inclusion the 
imported contested. 

The Federal Circuit determined that Customs had properly included 
the separately invoiced additional quota payments in transaction value 
for the following reasons: (1) because § 1401a(b) does not precisely ad- 
dress the issue of whether quota payments may be included in transac- 
tion value, Customs construction of the statute must be upheld if based 
on a permissible construction of the statute, citing Chevron U.S.A., Inc. 
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984) and 
Federal Election Comm’n v. Democratic Senatorial Campaign Comm.., 
454 U.’S. 27, 39 (1981); courts normally defer to the agency’s construc- 
tion of the statutory scheme it administers, citing Japan Wahling Ass’n 
uv. American Cetacean Soc’y, 478 U.S. 221, 223 (1986), and Chevron, 467 
US. at 844; Custom’s construction of § 1401a(b) that transaction value 
may include quota charges is permissible and therefore, the court 
should give deference to such construction; it was reasonable for Cus- 
toms to conclude that the quota charges were part of the “price actually 
paid or payable,” as defined in subsection 1401a(b)(4)(A) as “the total 
payment * * * made, or to be made, for the imported merchandise by the 
buyer to, or for the benefit of, the seller”; the term “total payment” is 
all-inclusive; Customs could reasonably conclude that the entire pay- 
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ment made by the importer was “for imported merchandise” within the 
meaning of subsection 1401a(b)(4)(A); a permissible construction of the 
term “for imported merchandise” does not restrict which components of 
the total payment may be included in transaction value; Congress did 
not intend for the Customs Service to engage in extensive fact-finding to 
determine whether separate charges, all resulting in payments to the 
seller in connection with the purchase of imported merchandise, are for 
the “merchandise” or for “something else,” citing Moss Mfg. Co. v. 
United States, 896 F:2d 535, 539 (Fed. Cir. 1990) (requiring Customs to 
engage in formidable fact-finding would frustrate the efficiency of Cus- 
tom’s appraisal procedure). 

Continuing, in Generra the Federal Circuit held that an additional 
payment made to the seller in exchange for merchandise sold for export 
to the United States may be included in transaction value, even if the 
payment represents something other than the per se value of the goods; 
whether or not the quota payment was “for imported merchandise” is 
not a factual issue, but aconstruction of the statute; the focus of transac- 
tion value is the actual transaction between the buyer and the seller; as 
reflected by the statute itself, which governs the permissible exclusions 
from transaction value, the latter encompass items other than the pure 
cost of the imported merchandise; if Congress had intended to exclude 
quota payments from transaction value, it could have included them 
among the explicit exclusions enumerated in the statute; and it was not 
necessary for Customs to find that the quota charge was imposed as a 
condition of sale before considering it part of the “price actually paid or 
payable” under subsection 1401a(b)(4)(A). 

Significantly, whether or not viewed as “conditions” of the sale, the 
exclusivity rights and additional payments were purely quid pro quo in 
the sale and purchase of the footwear and a creature of the reciprocal 
rights and obligations of the parties under their long-standing exclusive 
distribution arrangement and the “new method of pricing” the exports 
(letter to Tikal from Coban of October 20, 1994). Although it is true that 
Tikal’s exclusive distributorship rights in the United States were exer- 
cisable only after importation of the merchandise, nonetheless all the 
foregoing circumstances preexisted the exportations and sales to Tikal. 
Clearly, the additional payments and exclusivity rights themselves pur- 
suant to the preexisting distributorship agreement of the parties were 
not “triggered by events subsequent to importation and without regard 
to importation,” as baldly urged by plaintiff. Plt’f Opp. Brief, at 5. The 
undisputed facts simply do not support such assertion. 

In short, the exclusivity rights and additional payments were terms 
and conditions of the preexisting distributorship agreement and the 
“new method for pricing [the] exports.” As stressed by the Federal Cir- 
cuit in Generra: “As long as the quota payment was made to the seller in 
exchange for merchandise sold for export to the United States, the pay- 
ment may be included in transaction value, even if the payment repre- 
sents something other than the per se value of the goods.”of the 
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merchandise. Id. at 380. Cf BBR Prestressed Tanks, Inc. v. United 
States, 64 Cust. Ct. 787, A.R.D. 265 (1970), decided under the previous 
valuation statutes (export value), citing Erb & Gray Scientific, Inc. v. 
United States, 53 CCPA 46, C.A.D. 875 (1966) holding that an “office ser- 
vice and operation fee” was in realty a disguised increase in price. 

It is obvious that when there is a bifurcation of the total payment or an 
“additional” payment made by the importer to the seller allegedly to 
compensate the seller both for conferring specific contractual rights on 
the purchaser and for the invoice prices of the goods, Customs must be 
alert as to whether such bifurcation or additional payment simply dis- 
guises a portion of the total price paid for the goods as a payment for 
something else, thus circumventing the transaction value statute. 

Although export value and transaction value are defined somewhat 
differently, nonetheless for purposes of determining whether an addi- 
tional payment for ostensibly something other than the merchandise 
per se is part of dutiable value, the rationale of the export value cases 
apply in the current case. As pointed up in Caterpillar, 941 F Supp. 1241, 
1253 (CIT 1996), “[a]s the legislative history to the 1979 Trade Agree- 
ments Act explains, the transaction value basis of appraisal is substan- 
tially equivalent to the former ‘Export Value’ basis: ‘While transaction 
value is a different basis of value than export value, the practical effects 
in terms of differences in appraised value appear to be minimal’,” citing 
H.R. Rep. No. 317, g6th Cong., 15* Sess., 91 (1979)’ S. Rep. No. 317, 96¢ 
Cong. 15 Sess. 119 (1979), reprinted in U.S.C.C.A.N.381, 505. 

The court has noted plaintiff's arguments relying upon HQ Ruling 
542360 dated June 10, 1981 addressing whether certain “distributor- 
ship” or “exclusivity” payments form part of transaction value. The 
Ruling in question—not addressed to Tikal, simply advisory and ex- 
pressly nonbinding on Customs, and involving different facts and issues 
than those now before us—concluded that the item in the transaction 
value statute related to royalties and license fees was not applicable to 
“distributorship/exclusivity payments” under the following circum- 
stances: (1) importers of fabric if they so wished could obtain from the 
exporter exclusive distribution rights by paying the supplier a fixed 
annual distributorship fee, unrelated to the value or volume of fabric 
imported or sold; obtaining such exclusivity rights and payments there- 
for would be an optional feature of the contemplated distributorship ar- 
rangement for the importers and not a condition of sale by the exporter, 
viz., sales would be made to the importers whether or not they elected 
exclusivity rights and to pay additional exclusive distributorship fees. 

Given the foregoing factual predicates and other circumstances of the 
Ruling, which are plainly distinguishable from those in the current case, 


plaintiff's alleged reliance on the Ruling as binding on the court in the 
current case is frivolous. 


Tikal’s reliance on Catepillar, Inc. v. United States, 941 F. Supp. 1241 
(CIT 1996), appeal dismissed, 111 F.3d 148 (Fed. Cir. 1997), is also mis- 
placed. In Catepillar, Value Added Taxes remitted to a foreign seller, but 
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subsequently refunded by the foreign government to the purchaser (ex- 
ports are accorded VAT-free treatment) were held to be not properly in- 
cluded in transaction value. Catepillar distinguished the refunded VAT 
taxes from the quota payment in Generra, primarily on the basis that in 
Generra the quota charges were not refunded. Here, too, there were no 
refunds of the exclusivity payments. 

Defendant alternatively argues, and the court concurs, that Customs 
could reasonably regard Tikal’s additional payments as “proceeds of 
any subsequent resale, disposal, or use of the imported merchandise 
that accrue, directly or indirectly, to the seller,” and therefore, part of 
dutiable value under 19 U.S.C. § 1401a(b)(1)(E). See 1 Sturm, Customs 
Laws & Administration, § 47.2 at 25 for discussion of 19 U.S.C. 
§ 1401a(b)(1)(E); 19 C.ER. § 152.103(h). The additional payments for 
the exclusive rights of sale were undisputedly based on a sliding scale 
percentage formula tied directly to Tikal’s resales of the merchandise. 

Customs’ interpretation of the transaction value statute in this case is 
eminently reasonable and hence, permissible. Given the rationale of 
Generra deferential to a permissible administrative interpretation of 
the transaction value statute, 905 F.2d at 379, even if the court were to 
find plaintiff's interpretation of the transaction value statute in this 
case also reasonable, Custom’s permissible interpretation must be sus- 
tained. 5 F 2d 377, at 379, 381. See also Caterpillar, 941 F. Supp. at 1244 
(court will uphold Customs’ permissible construction of the statute). 

For the foregoing reasons, plaintiff's motion for summary judgment is 
denied; defendant’s motion for a summary judgment is granted. 


V. 


DEFENDANT’S MOTION FOR SEVERANCE AND DISMISSAL OF THE 
ACTION WITH RESPECT TO FOUR ENTRIES. 

For four of the entries involved in this case (Nos. 577-1262772-8, 
577-1263036-7, 577-1262441-0, 577-1264423-6) defendant moves for 
severance and dismissal of the action for lack ofjurisdiction and/or a fail- 
ure to state aclaim upon which relief can be granted. There is no dispute 
that this action was untimely filed with respect to two the four entries, 
Entry Nos. 577-1262772-8 and 577-1263036-7. In all four entries the 
merchandise was appraised and liquidated at the invoice values alone, 
viz., no additions to the invoice values were made. It is apparent that in 
addition to the action being untimely filed as to two of the entries in 
question, plaintiff's complaint in this action that the additional pay- 
ments were improperly included in the transaction value appraise- 
ments was factually unsustainable—indeed, moot ab initio—with 
respect to all four entries since concededly no additions to invoice values 
had been made in the appraisements and liquidations. See Tikal, 970 F. 
Supp. at 1059 (plaintiff failed to meet its burden to establish jurisdiction 
with respect to four entries in which the appraisements and liquidations 
were based on invoice prices and did not include any value additions by 
Customs for the exclusive right to sell). Plaintiff consents to dismissal of 
the action with respect to the four entries in question. In view of the dis- 
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missal of this action as to all of seventy-seven entries, however, sever- 
ance of the four entries is not required. 


VI. 
DEFENDANT’S COUNTERCLAIM 


In entry No. 577-1262888-2 of October 18, 1995, the Summary Sheet 
(Customs Form 7501 included in the official record of the civil action) 
plainly negates inclusion of the additional payment of $3,903.72 in duti- 
able value, and therefore, as to the appraisements in the four entries dis- 
cussed above, plaintiff had no viable claim against the Government. 
Both the protest at Customs and this civil action challenging inclusion 
of additional payments in dutiable value (that never occurred) were 
moot ab initio as to the particular entry, and as to that entry the court 
lacks jurisdiction. American Import Co. v. United States, 4 Cust. Ct. 172, 
C.D. 316 (1940). See also Tikal Distributing Corp., 970 F. Supp. at 1059 
(additional payments were not included in dutiable value). 

In point of fact, in Entry No. 577-1262888-2 the additional payment 
was erroneously deducted from the invoice price resulting in a dutiable 
value below invoice price. Defendant has interposed a counterclaim pur- 
suant to 28 U.S.C. § 2643 and CIT Rules 8(a) and 13(a) contesting Cus- 
toms’ erroneous appraisement of the merchandise, moves for summary 
judgment for recovery of an alleged underpayment of duty in the sum of 
$ 390.37, plus interest, and remand to Customs for reliquidation of the 
entry. Plaintiff neither responded to the counterclaim nor opposed de- 
fendant’s motion for summary judgment with respect to the entry in 
question. Nonetheless, the court is constrained to dismiss the counter- 
claim for lack of jurisdiction. 

Pursuant to 28 U.S.C. § 1583, the court has jurisdiction over counter- 
claims if it involves the imported merchandise that is the subject of the 
civil action before the court. However, since defendant’s counterclaim is 
addressed only to a single entry, the court must have jurisdiction over 
the imported merchandise that is the subject of the particular entry and 
counterclaim. If, however, jurisdiction in the civil action is lacking with 
respect to the particular entry and imported merchandise that is the 
subject of the counterclaim, the latter does not confer an independent 
jurisdictional basis on the court to adjudicate the rights of defendant 
with respect to that imported merchandise in that entry. 

Defendant agrees that this civil action should be dismissed as to the 
entries in which additional payments were never included in the ap- 
praisements and plaintiff never had a viable claim. Fundamentally, as to 
Entry No. 577-1262888-2, wherein the additional payment was de- 
ducted from the invoice prices, plaintiff never had a viable claim against 
the Government and as to that entry, the civil action before the court 
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was moot ab initio, and the court lacks jurisdiction.* Accordingly, there 
being no jurisdiction with respect to the entry and merchandise that is 
the subject of the counterclaim, both the civil action and defendant’s 


dade 


counterclaim with respect to Entry No. 577-1262888-2 must be dis- 
missed for lack of jurisdiction. 


CONCLUSION 


For the foregoing reasons, a final judgment will be entered in confor- 
mity with this opinion. 


(Slip Op. 00-25) 
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OPINION 


PoGuE, Judge: On June 23, 1998, this Court remanded certain aspects 
of the Department of Commerce’s (“Commerce” or “the Depariment”) 
determination in Large Newspaper Printing Presses and Components 


4 The legislative history of proposed § 1583 shows that counterclaim jurisdiction was conferred on the court to reme- 
dy the situation in existing law where if the court found Customs’ appraisement incorrect, the court could not sustain 
an appraised value claimed by the Government than was different from that claimed by the plaintiff (i.e., higher than 
that claimed by plaintiff or even the or.ginal appraised value), and could only dismiss the action without requiring the 
plaintiff to pay any additional duties. Under § 1583, the court would have jurisdiction to enter a judgment against 
plaintiff for additional customs duties ifthe counterclaim involves the imported merchandise that is the subject matter 
of the civil action. See H.R. Rep. No. 96-1235, 96" Cong., 2d Sess., p. 49 (Aug. 20, 1980). However, there is no sugges- 
tion by either the language of § 1583 or its legislative history that jurisdiction over a counterclaim to collect a greater 
sum of duties than that claimed by plaintiff or provided by the original liquidation of the entry is independent of wheth- 
er the liquidation of a particular entry became final and conclusive or whether the court has jurisdiction of the civil 
action involving the particular entry and imported merchandise. See 19 U.S.C. § 1514(a). 

Although limited, Customs has independent remedies to reliquidate entries, see 19 U.S.C. § 1501 covering voluntary 
reliquidations, and recover duty assessments, see 28 U.S.C.§ 1582 (3) providing the court jurisdiction over civil actions 
commenced by the United States 
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Thereof, Whether Assembled or Unassembled, From Germany, 61 Fed. 
Reg. 38,166 (Dep’t Commerce 1996) (final determ.)( “Germany Final”). 
See Koenig & Bauer-Albert AG v. United States,22CIT ___, 15 F Supp. 
2d 834 (1998) (“KBA J”). On September 17, 1998, Commerce issued its 
Final Results of Redetermination Pursuant to Remand (Redetermina- 
tion List, Pub. Doc. 8, Conf. Doc. 4)(Sept. 17, 1998)(“Redetermina- 
tion”).! On remand, Commerce did not adequately address the Court’s 
concerns regarding the issues of “collapsing” and cost-averaging; thus 
the Court remanded these issues for a second time. See Koenig & Bauer- 
Albert AG v. United States,23 CIT _—,_, 44 F Supp. 2d 280, 287 
(1999) (“KBA II”). On August 10, 1999, Commerce issued its Final Re- 
sults of Redetermination Pursuant to Second Court Remand (Second 
Redetermination List, Pub. Doc. 5)(Aug. 10, 1999)(“Second Redeter- 
mination”). The Court now reviews Commerce’s Second Redetermina- 
tion. 


QmrARNTNHADN 
SLiANDVDARL 


The Court will uphold a Commerce determination in an antidumping 
investigation unless it is “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law[.]” 19 US.C. 
§ 1516a(b)(1)(B)(i)(1994). 


BACKGI 
MAN Roland Druckmaschinen AG and MAN Roland Inc. (“MAN Ro- 


LN TV 


land”), respondents in the underlying administrative proceeding before 
Commerce, produce large newspaper printing resses (“LNPPs”) at a 
a 5 
facility in the western German city of Augsburg; MAN Roland’s wholly- 
y ; 


rg; M 


owned subsidiary, MAN Plamag, pro duces ; LNPPs at a facility in the 
eastern German city of Plauen. The Plauen facility incurs lower labor 
and overhead costs than the Augsburg facility. See MAN Roland Supp. 


Questionnaire Secs. C,D,E (Final ‘List, Conf. Doc. 39)(Dec. 18, 
1995)(“MAN Roland Responses”) at Sec. D, p. 54. 

MAN Roland alleged throughout Commerce’s investigation that it 
and MAN Plamag met the cr iter ‘ia for “collapsing,” and that therefore, 
in calculating the cost of production (“COP”)? and constructed value 


1 The administrative record in this case consists of three lists of documents. Reference will be made to the “Final 
List” when citing to the record in Germany Final, to the “Redetermination List” when citing to the record in the Rede- 
termination, and to the “Second Redetermination List” when citing to the record in the Final Results of Redetermina- 
tion Pursuant to Second Court Remand. Cites to the administrative record specify whether reference is made to a pub- 
lic document or to a business proprietary document 


2In determining normal value (“NV”) for purposes of calculating the antidumping margin, sales made at less than 
COP may be disregarded. See 19 U.S.C. § 1677b(b)(1)(1994). COP is the sum of three components: cost of manufactur- 


ing (“COM”); selling, general, and administrative (“SG&A”) expenses, and profits; and packing costs. See 19 U.S.C. 
§ 1677b(b)(3). 
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(“CV”)3 of its LNPPs, Commerce should have averaged the labor and 
overhead costs of both factories. See Germany Final at 38,187-88. 


I. Collapsing MAN Roland and MAN Plamag 
a. Background 


Collapsing is a practice whereby Commerce determines that affiliated 
companies should be regarded as one entity, and therefore calculates a 
single, weighted-average dumping margin to be assessed to the col- 
lapsed entity as a whole. See AK Steel Corp. v. United States, 22 CIT 
___,___, 34F Supp. 2d 756, 764 (1998), aff’d in part, rev’d in part, No. 
99-1296 (Fed. Cir. Feb. 23, 2000); Asociacion Colombiana de Exporta- 
dores v. United States, 22 CIT __, ____ 6 F. Supp. 2d 865, 893 
(1998)(“Asociacion Colombiana”). 

Commerce initially disagreed with MAN Roland’s argument that 
MAN Roland and MAN Plamag should be collapsed. See Germany Final 
at 38,188. Apparently because it decided not to collapse the two compa- 
nies, Commerce determined that “[it] should not average costs for 
[MAN Roland] and MAD [sic] Plamag.” Jd. In KBA I, the Court found 
Commerce’s explanation insufficient and directed Commerce to recon- 
sider on remand its decision not to average costs.See22CITat__—, 15 
F. Supp. 2d at 849-50. 

“(T]he only context in which the discussion of whether to average the 
production costs of affiliated parties * * * occur[s] isin the context of col- 
lapsing.” KBAII,23CITat___, 44. F Supp. 2d at 287. Yet in its Redeter- 
mination, Commerce failed entirely to address the collapsing issue, 
while explaining at length its decision not to average the costs of MAN 
Roland and MAN Plamag. See Redetermination at 2-9. Upon review, 
the Court remanded the collapsing and cost-averaging issues for a sec- 
ond time, and ordered Commerce to “apply its collapsing practice as it 
then existed [i.e., at the time of Germany Final] and was later codified at 
19 C.FR. § 351.401(f).”4 KBA IJ, 23 CIT at__, 44 F. Supp. 2d at 287. 

In its Second Redetermination, Commerce applied its collapsing reg- 
ulation and decided to collapse MAN Roland and MAN Plamag for pur- 


3 Constructed value (“CV”) is used when it is not possible to calculate NV based on the price of a foreign like product 
sold in the comparison market. See 19 U.S.C. § 1677b(a)(4). CV is the sum of COM, SG&A expenses and profits, and 
packing costs. See 19 U.S.C. § 1677b(e). 

For CV purposes, COM is “the cost of materials and of fabrication or other processing of any kind employed in produc- 
ing the [imported] merchandise, during a period which would ordinarily permit the production of the merchandise in 
the ordinary course of business.” 19 U.S.C. § 1677b(e)(1). COM includes such costs as cost of materials, labor and over- 
head. See Steel Wire Rod From Venezuela, 63 Fed. Reg. 8,948, 8,952 (Dep’t Commerce 1998)(suspension antidumping 
investig.) (“Venezuelan SWR”). 

SG&A expenses and profits are “the actual amounts incurred and realized by the specific exporter or producer being 
examined in the investigation or review for [SG&A] expenses and profits, in connection with the production and sale of 
a foreign like product, in the ordinary course of trade, for consumption in the foreign country.” 19 U.S.C. 
§ 1677b(e)(2)(A). 19 U.S.C. § 1677b(e)(2)(B) provides methods for calculating SG&A expenses and profits where the 
“actual amounts” are not available. 

Packing costs include “the cost of all containers and coverings of whatever nature, and all other expenses incidental 
to placing the subject merchandise in condition packed ready for shipment to the United States.” 19 U.S.C. 
§ 1677b(e)(3). 

419 C.FR. §351.401(f) provides: 


(f) Treatment of affiliated producers in antidumping proceedin 

(1) In general. In an antidumping proceeding under a e Secre' will treat two or more affiliated pro- 
ducers as a single entity where those producers have production facilities for similar or identical products that 
would not require substantial retooling of either facility in order to restructure manufacturing priorities and the 
Secretary concludes that there is a significant potential for the manipulation of price or production 


Continued 
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poses of calculating COP and CV. See Second Redetermination at 1. Asa 
result, if affirmed by the Court, the revised final dumping margin of 
39.53% will be applied to subject merchandise entered by either MAN 
Roland or MAN Plamag. See id. at 1-2. 


b. Discussion 


The antidumping statute does not directly address collapsing. Thus, 
in determining whether Commerce’s collapsing practice is in accor- 
dance with the law, “the question for the court is whether the agency’s 
answer is based on a permissible construction of the statute.” Chevron 
U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 
(1984) (“Chevron”). In other words, the Court must determine whether 
Commerce’s collapsing practice is a reasonable interpretation of the 
statute. 

Commerce has interpreted the statute as giving it discretion to col- 
lapse and has developed a collapsing practice. See, e.g., Certain Pasta 
From Italy, 61 Fed. Reg. 30,326, 30,351 (Dep’t Commerce 1996)(final de- 
term.); Certain Hot-Rolled Carbon Steel Flat Products From Canada, 58 
Fed. Reg. 37,099, 37,107 (Dep’t Commerce 1993)(final determ.); Certain 
Granite Products From Spain, 53 Fed. Reg. 24,335, 24,337 (Dep’t Com- 
merce 1988)(final determ.).° To conform with the Uruguay Round 
Agreements Act (“URAA”), Commerce promulgated 19 CFR 
§ 351.401(f). See supra note 4. 

Commerce’s collapsing practice has been approved by the court as a 
reasonable interpretation of the antidumping statute. See Asociacion 
Colombiana22CIT___, | 6 F Supp. 2d 865, 893; Queen’s Flowers de 
Colom. v. United States, 21 CIT 968, 971-72, 981 F. Supp. 617, 622-23 
(1997)(“Queen’s Flowers”). AK Steel confirmed that Commerce’s col- 
lapsing practice continues following the passage of the URAA. See 22 
CiTat___—«, 34. F Supp. 2d at 765, aff'd, No. 99-1296 (Fed. Cir. Feb. 23, 
2000) at 22. Commerce’s collapsing practice is a permissible construc- 
tion of the statute, and is thus in accordance with the law. 

Commerce’s decision to collapse MAN Roland and MAN Plamag is 
also supported by substantial evidence. Commerce indicated that it col- 
lapsed MAN Roland and MAN Plamag because the two companies “sat- 


(2) Significant potential for manipulation. In identifying a significant potential for the manipulation of price or 
production, the factors the Secretary may consider include: 
(i) The common level of ownershi 


(ii) The extent to which aeiees or board members of one firm sit on the board of directors on 
an affiliated firm; and 


(iii) Whether operations are intertwined, such as through the sharing of sales information, involvement in 


production and pricing decisions, the sharing of facilities or employees, or significant transactions between 
the affiliated producers. 


19 C.ER. § 351.401(f)(1999). 

Note that although Germany Final was issued before the regulation was promulgated, the regulation was proposed 
on February 27, 1996, “and had been relied upon by Commerce as instructive and consistent with Commerce's practice 
and policy before its effective date. Therefore, Commerce was aware of the proposed regulation when it addressed MAN 
Roland’s request to collapse on July 23, 1996.” KBAI,22CIT at__, 44 F. Supp. 2d at 286 (citations omitted). 


5“In determining whether to collapse related or affiliated companies, the Department must decide whether the affil- 
iated companies are sufficiently intertwined as to permit the possibility of price manipulation. In making this decision, 
the Department considers factors such as: (1) The level of common ownership; (2) interlocking boards of directors; (3) 
the existence of production facilities for similar or identical products that would not require retooling either plant's 
facilities to implement a decision to restructure either company’s manufacturing priorities; and (4) whether the opera- 
tions of the companies are intertwined as evidenced by coordination in pricing decisions, shared employees or transac- 
tions between the companies.” Certain Pasta from Italy, 61 Fed. Reg. at 30,351. 
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isfy all three criteria enumerated [in 19 C.FR. § 351.401(f)] based on the 
totality of the facts relevant during the [period of investigation 
(“POI”)].” Second Redetermination at 5. Commerce found that MAN 
Roland and MAN Plamag are affiliated companies, see Second Redeter- 
mination at 5 (citing MAN Roland Sec. A Questionnaire (Final List, 
Conf. Doc. 15)(Sept. 27, 1995) at 30); that MAN Roland and MAN Pla- 
mag have “production facilities for similar or identical products that 
would not require substantial retooling of either facility in order to re- 
structure manufacturing priorities,” see Second Redetermination at 5 & 
n.4 (citing MAN Roland Case Brief (Final List, Conf. Doc. 97)(June 3, 
1996) at 75); and that the two companies exhibit a “significant potential 
for the manipulation of price or production,” see Second Redetermina- 
tion at 5-6 (citing MAN Roland Responses at App. D-6-A, D-6-B; MAN 
Roland Supp. Questionnaire Secs. A,D,E (Final List, Conf. Doc. 50)(Jan. 
31, 1996)(“MAN Roland Supp. Questionnaire Resp.”) at 56-58). 

The decision to collapse is not contested by MAN Roland. See Com- 
ments on Draft Remand Determination (Second Redetermination List, 
Pub. Doc. 4)(June 30, 1999)(“MAN Second Redetermination Com- 
ments”). 


II. Averaging MAN Roland and MAN Plamag’s Production Costs 
a. Background 


The central dispute in this case is which costs of MAN Roland and 
MAN Plamag Commerce should average in determining the COM com- 


ponent of CV for the collapsed company. In the Second Redetermina- 
tion, Commerce determined that it should not average the labor and 
overhead costs of MAN Roland and MAN Plamag, as requested by MAN 
Roland, because “the Department’s normal practice is to compute costs 
on a control-number-(CONNUM-) specific basis.” Second Redeter- 
mination at 6. All parties agree that each LNPP falling within the scope 
of the Germany Final investigation was a unique product. Id. at 7. Ac- 
cordingly, each LNPP had been assigned a unique CONNUM. Id. There- 
fore, according to Commerce, “there was no need to weight-average 
production costs between the two factories” of the collapsed companies, 
because there was no matching CONNUM—that is, no identical 
LNPPs—produced at both factories.” Id. 

Commenting on Commerce’s draft Second Redetermination, MAN 
Roland conceded that the two facilities did not produce “identical” 


6 Control numbers, or “CONNUMs” are used by Commerce to designate “merchandise that is deemed ‘identical’ 
based on the Department’s model matching criteria.” Redetermination at 3. Commerce occasionally uses internal 
model numbers instead of CONNUMs to identify identical merchandise. For example, in Certain Hot-Rolled Carbon 
Steel Flat Products From Korea, 58 Fed. Reg. 37,176, 37,186 (Dep’t Commerce 1993) (final determ.), Commerce used 
the more specific company-provided model numbers because, under the special circumstances of that case, “[i]t would 
be distortive” to rely on the CONNUMs. Id. However, as Commerce itself notes, CONNUMs are used as the basis for 
product identification in most cases. See infra note 13, Antidumping Manual at 29. 

7 Commerce described how it used CONNUMs in this case to calculate the COM: 

“[I]n accordance with our normal practice, we next eee the CONNUM-specific, wei poe -average cost of 
manufacturing (“COM”) for all subject merchandise produced by [MAN Roland] and MAN . Specifically, 
we first determined the CONNUM-specific, weighted-average COM for each factory individual vift esame CON- 


was produced at more than one factory, we would weight- ~average each factory's actual OM for that CON- 
NUM using each factory's respective production quantity.” 


Second Redetermination at 7. 
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LNPPs having the same CONNUM, but rejected Commerce’s position 
that its “normal” or “established” practice is to average production 
costs only for identical merchandise. See MAN Second Redetermination 
Comments at 2. MAN Roland has alleged from the start of this litigation 
that Commerce’s “established practice” is, rather, to average costs 
“where a respondent has the ability to produce the subject merchandise 
at two plants * * *.” MAN Roland’s Mem. Supp. Mot. J. Agency R. at 33 
(emphasis added). 

In KBAIT, this Court could not verify Commerce’s assertion that aver- 
aging costs only for identical merchandise is its “normal practice” in the 
context of affiliated parties.See22CITat_—s, 15 F Supp. 2d at 849 n.7. 
As a procedural matter, the Court found Commerce’s explanation of its 
cost-averaging practice to be based on a post hoc rationalization, and 
therefore did not consider it on the merits. See id. The Court commented 
that if Commerce were to rely upon the “identical merchandise require- 
ment” in its remand determination, it would have to explain how its 
stated cost-averaging practice was consistent with two earlier Com- 
merce determinations that appeared to contradict its position: Certain 
Fresh Cut Flowers From Colombia, 55 Fed. Reg. 20,491, 20,497 (Dep’t 
Commerce 1990)(final results admin. review)(“Fresh Flowers”); and 
Silicon Metal From Brazil, 59 Fed. Reg. 42,806, 42,808 (Dep’t Com- 
merce 1994)(final results admin. review)(“Silicon Metal”). See id. 

In KBA II, the Court determined that Commerce had failed on re- 
mand to provide sufficient evidence of an identical merchandise re- 
quirement in the context of affiliated parties. See KBA IJ at ,44F 
Supp. 2d at 282-87. First, Commerce did not explain to the Court’s satis- 
faction how the “identical merchandise” requirement was consistent 
with Fresh Flowers and Silicon Metal. Seeid.at__, 44 F Supp. 2d at 
282-83.8 Second, the Court found that three other determinations cited 
by Commerce in its Redetermination “failed to demonstrate that its 
identical merchandise requirement is its established practice in the con- 
text of affiliated parties.”"? KBAII,23CITat__, 44 F Supp. 2d at 283. 


8 In Fresh Flowers, Commerce averaged the costs of two facilities of a collapsed company in computing a combined 
CV, finding that, “[a]lthough the flowers [were] somewhat different, [it] consider{ed] spider chrysanthemums and 
standard chrysanthemums to be the same type and therefore calculated one CV for both.” Fresh Flowers at 20,497. The 
Court responded that “somewhat different” and “same type” appeared not to be the same as “identical”. KBA IJ, 23 
CIT at__, 44 F. Supp. 2d at 283. 

Meanwhile, in Silicon Metal, Commerce averaged the costs incurred by several different furnaces because “other 
furnaces used to produce non-subject merchandise can be used to produce silicon metal.” 59 Fed. Reg. at 42,808 (em- 
phasis added). Commerce clarified on remand that all the furnaces in question had in fact produced the subject mer- 
chandise. See id. at __, 44 F Supp. 2d at 283. Nonetheless, the Court understood that Commerce had cost-averaged 
“to prevent the respondent from being able to avoid dumping liability through the manipulation of production.” Jd. 
Thus, “Silicon Metal did not require that the multiple facilities actually produce identical merchandise; rather, the 
decision was based on the ability to produce the subject merchandise at more than one facility.” Id. 


9 See Redetermination at 3 (citing Open-End Spun Rayon Singles Yarn From Austria, 62 Fed. Reg. 43,701, 43,703 
(Dep’t Commerce 1997)(final determ.)(“Austrian Yarn”); Canned Pineapple Fruit From Thailand, 62 Fed. Reg. 42,487, 
42,491 (Dep’t Commerce 1997)(prelim. results admin. review)(“Thai Pineapple”); Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, et. al, 61 Fed. Reg. 66,472, 66,497 (Dep’t Commerce 1996)(fi- 
nal results admin. review)(“Antifriction Bearings”). 

The Court found that these determinations did not support Commerce’s claim of an “established practice” because 
they were decided after the date of Germany Final. See id. “Moreover, none of Commerce’s cites specifically addresse[d] 
the question at issue here: whether Commerce only averages production costs incurred by affiliated parties at multiple 


facilities where the facilities produce identical merchandise during the period of review.” Id. at__, 44 F Supp. 2d at 
283-84 & n.3. 
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Finally, the Court found that Commerce had not explained how its 
identical merchandise requirement was consistent with its collapsing 
practice. See id. at , 44 F Supp. 2d at 283-87. The Court noted that 
the language of 19 CER. § 351.401(f) and Commerce’s collapsing prac- 
tice prior to promulgation of that regulation indicated that Commerce 
would collapse where producers “have production facilities for similar 
or identical products that afford the company the ability to manipulate 
its manufacturing priorities.” Jd. at __, 44 F Supp. 2d at 285 (empha- 
sis added). The Court asked Commerce on remand to address its concern 
that “Commerce’s application of the identical merchandise require- 
ment is inconsistent with 19 C.FR. § 351.401 and contrary to Com- 
merce’s collapsing practice.” Jd. at __, 44 F Supp. 2d at 287. 


b. Discussion 


Cost-averaging for affiliated entities is not explicitly addressed in the 
antidumping statute. Thus, as with collapsing, “the question for the 
court is whether the agency’s answer is based on a permissible construc- 
tion of the statute.” Chevron, 467 US. at 843. In other words, the Court 
must determine whether Commerce’s identical merchandise require- 
ment for collapsed entities is a reasonable interpretation of the statute. 

While, as noted, “the only context in which the discussion of whether 
to average the production costs of affiliated parties * * * occur[s] is in 
the context of collapsing,” KBAII,23CITat__—, 44. F Supp. 2d at 287, 
this Court has recognized that “Commerce’s collapsing analysis and its 
constructed value calculation are separate.” Queen’s Flowers, 21 CIT at 
975, 981 F Supp. at 624. In the Second Redetermination, Commerce ex- 
plained how its collapsing practice differs from its cost-averaging prac- 
tice with reference to the identical merchandise requirement: 


The Department’s collapsing test relies, in part, upon the ability of 
two (or more) affiliated producers to produce identical or similar 
merchandise. However, the Department’s requirement for weight- 
averaging oer costs in calculating COP and CV is actual pro- 
duction of identical (i.e., same CONNUM) products at both (or 
multiple) production facilities. 

Id. at 9. 


This difference reflects Commerce’s contention that each practice ad- 
dresses a different issue in relation to the dumping margin. As described 
by Commerce, “collapsing, as it relates to computing COP is a specific 
rule dealing with whether the Department should include facilities 
owned by an affiliate in its weighted-average, CONNUM-specific COP 
computation.”!° Jd. at 10. The cost-averaging issue, on the other hand, 
“deals with the general rule for computing a single, CONNUM-specific, 
weighted-average COP” Id. 

Further, Commerce explained that different policy goals underlie col- 
lapsing and cost-averaging. Commerce collapses facilities to prevent the 


10 As Commerce notes, “the Department’s long-standing practice is to calculate a separate dumping margin for each 
manufacturer or exporter investigated.” Second Redetermination at 4 (citing Certain Hot-Rolled Carbon Steel Flat 
Products From Japan, 58 Fed. Reg. 37,154, 37,159 (Dep’t Commerce 1993)(final determ.). 
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possibility of manipulation of the antidumping law through shifting 
production to a less expensive, affiliated facility. See Second Redeter- 
mination at 4. As Commerce explained in a subsequent review of the 
Fresh Flowers determination discussed above: 


[OJur concerns over shifting production refer to a longer period of 
time; thus, if Company A receives a lower margin than Company B, 
we are concerned that Company A would increase production of 
new flowers to take advantage of a lower margin while Company B 
would, over time, reduce production due to its higher margin. Alter- 
natively, more of the production of Company A could be shifted to 
the U.S. market. 

Certain Fresh Cut Flowers From Colombia, 61 Fed. Reg. 42,833, 42,854 

(Dep’t Commerce 1996)(final results admin. reviews). 

To prevent such manipulation, Commerce applies a single dumping 
margin to “the entire producer or reseller, not merely a part of it;” that 
is, to the collapsed entities. Second Redetermination at 4. Thus, in the 
example above, if collapsed, Company A and Company B would be as- 
signed the same dumping margin, and consequently would not be able 
to take advantage of Company A’s lower dumping margin. In sum, in or- 
der to satisfy the criteria of the collapsing regulation, “there is no re- 
quirement that the companies produce the identical products (i.e., the 
same CONNUMs), only that they produce (or have the ability to pro- 
duce) similar products.” Id. at 9-10. 

By contrast, when calculating the dumping margin, regardless of 
whether that margin is applied to the entities of a collapsed company or 
to a single company comprised of one or more facilities, Commerce fo- 
cuses on the actual costs of production. See Second Redetermination at 
10. As such, only the costs of facilities that in fact produce identical mer- 
chandise are included in the weighted average. According to Commerce, 
including the theoretical costs of MAN Plamag merely because it had 
the ability to produce the subject merchandise “fails to account for the 
reality of the production process.”!! Id. 

Commerce’s explanation of the differences between its collapsing and 
cost-averaging practices demonstrates that its identical merchandise 
requirement is not unreasonable. Commerce collapses where facilities 
actually produce or have the ability to produce identical or similar mer- 
chandise to prevent manipulation of the antidumping laws. On the oth- 
er hand, Commerce cost-averages only where facilities actually produce 
identical merchandise in order to arrive at the actual, rather than 
theoretical, costs of production.!? Implicit in Commerce’s explanation 
of its cost-averaging practice is a general policy favoring accuracy in cal- 


11 Commerce explains, 


Given that each factory’s results are affected by the merchandise actually produced, it would be unreasonable to 
adjust the actual cost of producing CONNUMs at one plant for the labor and overhead rates incurred at another 
plant to produce other merchandise. It ignores the reality that had the MAN Pl factory attempted to produce 
the LNPPs sold to the United States during the POI, it may have operated less efficiently and/or required more- 
highly paid workers that are more technically qualified. 

Second Redetermination at 10-11. 


12 See Venezuelan SWR, 63 Fed. Reg. at 8,952 (“The cost information reported to the Department that will form the 
basis of the NV calculations * * * must be * * * [reflective of the actual cost of producing the product.”) 
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culating dumping margins, which the Federal Circuit has recognized as 
“the basic purpose of the statute.” Rhone Poulenc, Inc. v. United States, 
8 Fed. Cir. (T) 61, 67, 899 F2d 1185, 1191 (1990). 

Accordingly, Commerce’s explanation on remand addresses the 
Court’s concern, expressed in KBA IJ, that Commerce’s “identical mer- 
chandise” requirement for cost-averaging was inconsistent with its col- 
lapsing regulation and contrary to its collapsing practice. See KBA IT, 23 
CITat__, 44 F Supp. 2d at 282-84, 286-87. Collapsing effectively pre- 
vents manipulation by applying a single dumping margin to collapsed 
facilities, while the identical merchandise requirement promotes accu- 
racy in the calculation of the dumping margin to be applied. In this case, 
because each LNPP was determined to be unique, including weight-av- 
eraged labor and overhead costs for merely similar or merely theoretical 
LNPPs would diminish the accuracy of Commerce’s margin calcula- 
tion.}8 

Moreover, Commerce’s explanation resolves the question of whether 
the identical merchandise requirement was Commerce’s established 
practice at the time Germany Final was issued. “Commerce has the flex- 
ibility to change its position providing that it explains the basis for its 
change and providing that the explanation is in accordance with law and 
supported by substantial evidence.” KBA IJ,23CIT at ___—«, 44 F Supp. 
2d at 287 (quoting Cultivos Miramonte S.A. v. United States, 21 CIT 
1059, 1064, 980 F Supp. 1268, 1274 (1997)(footnotes omitted); see also 
AK Steel, No. 99-1296 (Fed. Cir. Feb. 23, 2000) at n.10 (“That Commerce 
changed its interpretation, however, need not change the court’s analy- 
sis.”)(citing Chevron, 467 U.S. at 863 (“An initial agency interpretation 
is not instantly carved in stone.”)). As observed in KBA II, the deter- 
minations Commerce cited in its Redetermination in support of its iden- 
tical merchandise requirement did not clearly indicate the existence of 
an established practice.23 CIT at__—«, 44 F. Supp. 2d at 283-84. In the 
Second Redetermination, Commerce provided no further evidence of an 
established practice, but did adequately explain its cost-averaging prac- 
tice. Thus, whether this explanation constitutes a “change” of practice, 
or simply illuminates a practice that had previously been applied, but 
not well documented, the Court finds that Commerce’s cost-averaging 
practice as explained in the Second Redetermination is a reasonable in- 
terpretation of the statute, and is thus in accordance with the law. Ac- 


13 See, e.g., Antidumping Manual, Ch. 7 at 29 (Rev. 1/98)(citation omitted): 
[T]he boundaries of the averaging groups are extremely important. * * * The items within the averaging groups 
should share as many common characteristics as feasible. For example, we nearly always calculate model-specific 
weighted-average prices. * * * Calculation of these ‘narrower’ weighted-average prices yields more accurate re- 
sults than broad averages which mix sales with different characteristics which affect prices. 
In aslightly different context, Commerce notes that it will compare NV to export price or constructed export price on 
a transaction-to-transaction basis for “made to order” goods, because “[t]he difference between these custom-made 
products render [sic] average prices meaningless”; that is, where the “averaging group” consists only of one product, 
averaging does not contribute to the accuracy of the comparison. Antidumping Manual, Ch. 6 at 7 (Rev. 1/98). In this 
case, Commerce “based NV on CV because we determined that the particular market situation, which requires that the 
subject merchandise be built to each customer’s specifications, does not permit proper price-to-price comparisons.” 
Germany Final, 61 Fed. Reg. at 38,171. 
Note that while the Antidumping Manual is not a binding legal document, it does give insight into the internal oper- 
ating procedures of Commerce. 
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cordingly, the Court finds that Commerce correctly determined not to 
average the overhead and labor costs of MAN Roland and MAN Plamag. 


III. Valuation of Transferred Inputs 


Though refusing to average the labor and overhead costs of MAN Ro- 
land and MAN Plamag, Commerce determined that it was required to 
revalue inputs transferred between the two companies at the cost of pro- 
ducing the input rather than the transfer price used in Germany Fi- 
nal.14 See Second Redetermination at 6,7. Commerce explained: 
“Treating these affiliated companies as a single entity necessitates that 
inputs transferred between them also be valued based on the group as a 
whole.” Id. at 6; see also AK Steel, 22 CIT at __, 34 F. Supp. 2d at 
764-66, aff'd, No. 99-1296 (Fed. Cir. Feb. 23, 2000) at 22-25. The recal- 
culation of CV on this basis resulted in a reduction of the final dumping 
margin from 39.60% to 39.53%. See Second Redetermination at 1-2; IA 
Staff to File: Adjustment Calculations for Second Remand—MRD (Sec- 
ond Redetermination List, Pub. Doc. 1, Conf. Doc. 1)(June 10, 1999). 

In AK Steel, the court approved Commerce’s method of valuing costs 
of transfers between collapsed companies based on COP} See 22 CIT at 
___, 34 F Supp. 2d at 764-66. The court held that Commerce’s decision 
to value costs of transfers between collapsed companies based on COP 
was in accordance with the law: “Once collapsed, the POSCO Group was 
treated as a single entity, not a set of affiliated persons. Commerce rea- 
sonably determined that it should act consistently with its collapsing de- 


termination and not apply inconsistent solitary provisions, thereby 
arbitrarily increasing respondents’ liability.” AK Steel,22 CIT at __, 
34 F Supp. 2d at 766. A recent Federal Circuit decision affirms the 
court’s ruling, noting that “once Commerce has decided to treat the 


14 The “transfer price” is used to determine the price of inputs between affiliated parties, in accordance with 19 
US.C. § 1677b(f)(2)-(3)(1994): 


(2) Transactions disregarded 


A transaction directly or indirectly between affiliated persons may be disregarded if, in the case of any element of 
value required to be considered, the amount representing that element does not fairly reflect the amount usually 
reflected in sales of merchandise under consideration in the market under consideration. If a transaction is disre- 
garded under the preceding sentence and no other transactions are available for consideration, the determination 


of the amount 1 be based on the information available as to what the amount would have been if the transaction 
had occurred between persons who are not affiliated. 


(3) Major input rule 


If, in the case of a transaction between affiliated persons involving the production by one of such persons of a major 
input to the merchandise, the administering authority has reasonable grounds to believe or suspect that an 
amount represented as the value of such input is less than the cost of production of such input, then the adminis- 
tering authority may determine the value of the major input on the basis of the information available regarding 
such cost of production, if such cost is greater than the amount that would be determined for such input under 
paragraph (2). 

15 In AK Steel, the companies were collapsed for both sales and cost purposes; in other words, they were treated as 
both “a single exporter [and] a single producer for purposes of the antidumping inquiry.” See AK Steel,22CITat__, 
34 F Supp. 2d at 764. 

AK Steel explicitly distinguished Commerce's decision in Germany Final to apply the fair value and major input pro- 
visions on the ground that “there the companies manufactured different equipment models and were collapsed for cost 
purposes for selected items only, but not for all purposes, as in this case.” AK Steel,22CIT at ___, 34 F. Supp. 2d at 
765-66 (citations omitted). 

It should be noted first that only MAN Roland exported the subject merchandise. See Second Redetermination at 6 
n.5 (citing MAN Roland’s Supp. Questionnaire Resp. at 56). Thus, there was no reason for Commerce to collapse for 
sales purposes in order to treat MAN Roland and M4’. Plamag as a single exporter. 

Moreover, AK Steel was decided before the Court’s decision in KBA I. KBA I remanded Commerce's decision not to 
cost-average after Commerce found that MAN Plamag was only an “affiliated party to [MAN Roland].” Germany Final 
at 38,188;see22CITat__, 15 F Supp. 2d at 849. In hindsight, there was no need to distinguish Commerce's decision 
to disregard the fair value and major input rules in AK Steel, and its decision to apply the fair value and major input 
rules in Germany Final. Commerce considered MAN Roland and MAN Plamag to be affiliated, rather than collapsed, 
companies at the time of Germany Final, and thus applied the fair value and major input rules. 
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companies as one ‘person’ for purposes of the anti-dumping analysis, it 
is not statutorily required to apply the [fair value] and [major input] 
provisions.” AK Steel, No. 99-1296 (Fed. Cir. Feb. 23, 2000) at 24. 

In this case, Commerce acted consistently with the practice approved 
in AK Steel by this court and affirmed by the Federal Circuit. Commerce 
collapsed MAN Roland and MAN Plamag according to its collapsing re- 
gulation. Once collapsed, it treated the two companies as a single pro- 
ducer rather than affiliated parties, and thus properly disregarded the 
“fair value” and “major input” provisions. Further, MAN Roland has 
raised no objection to the calculation of the revised dumping margin, 
and the Court can find none on independent review. Therefore, the 
Court concludes that Commerce’s valuation of the cost of transfers be- 
tween MAN Roland and MAN Plamag based on COP is supported by 
substantial evidence, and otherwise in accordance with the law. 


CONCLUSION 
Commerce’s revision of its determination of sales at less than fair val- 
ue with respect to LNPPs from Germany is supported by substantial ev- 
idence on the administrative record and is otherwise in accordance with 


the law. Accordingly, Commerce’s Final Results of Redetermination 
Pursuant to Second Court Remand are affirmed. 


(Slip Op. 00-26) 


AMERICAN SILICON TECHNOLOGIES, ELKEM METALS CO.,, AND GLOBE 
METALLURGICAL, INC., PLAINTIFFS v. UNITED STATES OF AMERICA, 


DEFENDANT, AND RIMA INDUSTRIAL S.A. AND GENERAL ELECTRIC Co., 
DEFENDANT-INTERVENORS 


Court No. 98-03-00567 


(Decided March 9, 2000) 


JUDGMENT ORDER 


BARZILAY, Judge: On August 19, 1999, in American Silicon Technolo- 
gies v. United States,24 CIT _, 63 F. Supp. 2d 1324, the Court re- 
manded to the Department of Commerce, International Trade 
Administration’s (“Commerce”) three issues arising from its final de- 
termination in Silicon Metal from Brazil: Notice of Final Results of An- 
tidumping Duty Administrative Review, 63 Fed. Reg. 6,899 (Feb. 11, 
1998). In that opinion, the Court addressed four issues arising from the 
administrative review. In the only contested issue, whether Commerce 
properly relied upon certain depreciation expenses in calculating cost of 
production and constructed value, the Court upheld Commerce’s ac- 
tions. The remand was for the purpose of allowing Commerce to appro- 
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priately calculate and dispose of three issues that the parties had agreed 
upon. Therefore, the Court remanded to allow Commerce to (1) recon- 
sider evidence with respect to RIMA’s short term investments in deter- 
mining whether to offset RIMA’s interest expenses, (2) recalculate 
RIMA’s financial expenses to account for foreign exchange losses in 
1996, and (3) recalculate RIMA’s export price to deduct port warehouse 
expenses. 

In accordance with the Court’s order, Commerce filed its Final Re- 
sults of Redetermination Pursuant to Court Remand, American Silicon 
Technologies v. United States (“Redetermination Results”), 24 CIT 
___, 63 F Supp.2d 1324 (1999). The Redetermination Results reflect 
that Commerce did (1) reconsider whether RIMA interest income con- 
sisted only of short-term investments; (2) include foreign exchange 
losses within the calculation of RIMA’s financial expenses; and (3) de- 
duct RIMA’s warehousing expenses from the export price in the calcula- 
tion of the overall margin. Asa result of recalculations, where necessary, 
the weighted average margin for RIMA was altered from 3.08 per cent to 
3.27 per cent. 

Commerce furnished the Court with its comments on the redeter- 
mination results. All interested parties were granted the opportunity to 
submit comments on or before twenty days from the date of Commerce’s 
filing, and any rebuttal comments were due twenty days thereafter. The 
remand was requested by Commerce and agreed to by the parties, there 
were no further comments filed. Therefore, it is hereby 

ORDERED that the Final Results of Redetermination Pursuant to 
Court Remand are affirmed; and it is further 


ORDERED that, all other issues having been decided, this case is dis- 
missed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 00-27) 


LuxurRY INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, RAYMOND 
KELLY, COMMISSIONER OF CUSTOMS, IRENE JANKOV, PORT DIRECTOR, LOS 
ANGELES CUSTOMS DISTRICT, AND UNITED STATES CUSTOMS SERVICE, 
DEFENDANTS, AND ZAO ELORG AND TETRIS Co., LLC, DEFENDANT: 
INTERVENORS 


Court No. 99-02-00093 


Plaintiff, Luxury International, Inc. (“Luxury”), seeks an order: (1) compelling the 
United States Customs Service (“Customs”) to release its LCD hand-held video games 
(“LCD games”) from detention; and (2) requiring Customs to deliver to it the security 
posted by the defendant-intervenors, ZAO Elorg (“Elorg”) and The Tetris Company, LLC 
(“Tetris”). Luxury contends that Customs’ remand determination finding that its LCD 
games infringed on Elorg/Tetris’ copyright was erroneous and that, therefore, the contin- 
ued detention of the LCD games and the security is unlawful. Defendant-intervenors, on 
the other hand, request that the Court: (1) affirm Customs’ remand determination; 
(2) instruct Customs to seize the LCD games; (3) order Customs to return the security to 
them; and (4) grant their motion to dismiss. 

Held: Customs’ remand determination is affirmed. Luxury’s request for an order com- 
pelling Customs to release its LCD games and to deliver the security to it is denied. Elorg 
Tetris’ request for an order compelling Customs to seize the LCD games and return the 
security to them is granted. Elorg/Tetris’ motion to dismiss is granted. 


(Dated March 17, 2000) 


Law Offices of Elon A. Pollack (Elon A. Pollack and Eugene P. Sands) for plaintiff. 


David W. Ogden, Acting Assistant Attorney General; Joseph I. Liebman, Attorney-in- 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Saul Davis); of counsel: Yelena Slepak, Office of As- 
sistant Chief Counsel, International Trade Litigation, United States Customs Service, for 
defendants. 

Leboeuf, Lamb, Greene & MacRae, L.L.P (Melvin S. Schwechter, David P Sanders and 
Julie A. Coletti) for defendant-intervenors. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiff, Luxury International, Inc. 
(“Luxury”), seeks an order: (1) compelling the United States Customs 
Service (“Customs”) to release its LCD hand-held video games (“LCD 
games”) from detention; and (2) requiring Customs to deliver to it the 
security posted by the defendant-intervenors, ZAO Elorg (“Elorg”) and 
The Tetris Company, LLC (“Tetris”). Luxury contends that Customs’ 
remand determination finding that its LCD games infringed on Elorg/ 
Tetris’ copyright was erroneous and that, therefore, the continued 
detention of the LCD games and the security is unlawful. Defendant-in- 
tervenors, on the other hand, request that the Court: (1) affirm Cus- 
toms’ remand determination; (2) instruct Customs to seize the LCD 
games; (3) order Customs to return the security to them; and (4) grant 
their motion to dismiss. 


BACKGROUND 


On February 19, 1999, Luxury brought an action in this Court con- 
testing Customs’ denial of its protest, challenging the continued deten- 
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tion of its LCD games.! The Court determined that while it could 
properly exercise jurisdiction over Customs’ denial of Luxury’s protest 
under 28 U.S.C. § 1581(a) (1994), Luxury had prematurely commenced 
the action in the Court and had effectively circumvented the adminis- 
trative process by which Customs would have ultimately issued a deter- 
mination on whether the LCD games infringed on Elorg/Tetris’ 
copyright. On September 23, 1999, the Court issued an order remanding 
the matter to Customs to decide the issues pertaining to copyright in- 
fringement pursuant to 28 U.S.C. § 2643(c)(1)(1994). 

On November 17, 1999, the Court conducted a telephone conference 
and heard arguments by the parties with regard to Luxury’s application 
for an injunction. On November 18, 1999, this Court issued an injunc- 
tion prohibiting the Commissioner of Customs, Raymond Kelly, and the 
Port Director of the Los Angeles Customs District, Irene Jankov, from 
releasing any funds or other security until the Court reached a decision 
pertaining to copyright infringement and Customs’ detention of the 
merchandise. On November 22, 1999, the Court issued an order prohib- 
iting Customs from instituting seizure proceedings pending resolution 
of the case or until the Court granted permission to commence seizure 
proceedings, and further decreed that the failure of Customs to institute 
seizure proceedings after the finding of infringement by Customs would 
not constitute a breach or violation of any Customs regulation. 


JURISDICTION 

The Court retains jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1581(a) (1994), which provides the Court “shall have exclusive juris- 
diction of any civil action commenced to contest the denial of a protest, 
in whole or in part, under section 515 of the Tariff Act of 1930.” Section 
515 of the Tariff Act, 19 U.S.C. § 1515 (1994 & Supp. III 1997), details 
the process by which Customs modifies and performs administrative re- 
view of its decisions and “provides for the allowance or denial of a pro- 
test filed pursuant to section 514 of the Tariff Act of 1930.” Lowa, Ltd. v. 


United States, 5 CIT 81, 84, 561 F Supp. 441, 444 (1983) (citation 
omitted). 


DISCUSSION 
I. Entitlement to Protect Copyright 


Elorg licenses the intellectual property in its trademarks and copy- 
right registrations to various entities, including Nintendo of America, 
Inc. (“Nintendo”). See Ex. in Supp. of Luxury’s Resp. Re Infringement 
(“Luxury’s Ex.”) O at 1. Nintendo is the copyright claimant for the copy- 
right at issue, PAU 1,284,318 (“Copyright”), and recorded it with Cus- 
toms under Customs Recordation No. 89-170. See id. at 4. The 
Copyright is based on four underlying copyrights: Copyright Registra- 
tion Nos. PA 412,170; PA 1,214,036; PA 1,214,035; and PA 412,169. See 
id. The four underlying copyright registrations are held by Elorg and 


1 The facts surrounding this action are detailed in this Court’s previous opinion and familiarity with them is pres- 
umed. See Luxury Int’l, Inc. v. United States, 23 CIT , 69 F. Supp. 2d 1364 (1999). 
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cover the underlying computer code and the audio-visual aspects of the 
Tetris game. See id. In the Copyright’s registration, Nintendo identifies 
it as a derivative work based on Elorg’s PA 412,170 and describes the 
additional material as some “[n]ew music and background sounds; some 
new visual display; [and the] computer program” that enables the Tetris 
game to be played on Nintendo’s NES system. Luxury’s Ex. D at 2. 

Luxury claims that neither Elorg nor Tetris was identified as the own- 
er of the Copyright, that neither recorded the Copyright for import 
protection and that, therefore, neither entity was entitled to file a de- 
mand for exclusion, post a bond or participate in the administrative pro- 
ceedings. See Luxury’s Response Re Infringement (“Luxury’s 
Response”) at 2-3. Luxury claims that only Nintendo of America, Inc. 
(“Nintendo”) is entitled to perform those actions because it was the en- 
tity who filed the Copyright with the Copyright Office and recorded it 
with Customs for import protection. See id. at 3. 

Section 133.31 of part 19 of the Code of Federal Regulations provides 
that “[c]laims to copyright which have been registered in accordance 
with the Copyright Act * * * may be recorded with Customs for import 
protection.” 19 C.FR. § 133.31(a) (1998). Section 133.31 further pro- 
vides that the entity eligible to record for import protection is the “copy- 
right owner, including any person who has acquired copyright 
ownership through an exclusive license, assignment, or otherwise, and 
claims actual or potential injury * * *.” 19 CLER. § 133.31(b). 

In this case, a dispute arises because the party who recorded the Copy- 
right for import protection, Nintendo, was not the same party who took 
the measures outlined in 19 C.FR. § 133.43 (1998) to protect the Copy- 
right; Elorg and Tetris took steps to protect the Copyright. The regula- 
tions, however, do not state that only the copyright owner who recorded 
for protection is permitted to file a written demand, post a bond and par- 
ticipate in the administrative proceedings. See 19 C.F-R. § 133.43. The 
Customs regulations simply provide that imported articles detained on 
suspicion that they are infringing “will be released to the importer un- 
less * * * the copyright owner files * * * a written demand for the exclu- 
sion from entry * * * [anda] bond” within specified time limits. 19C.FR. 
§ 133.43(b)(6). The regulations also provide that the “copyright owner” 
has the right to participate in the administrative proceedings for the dis- 
puted claim of infringement. 19 C.FR. § 133.43(d)(1). The regulations 
do not require that the copyright owner who recorded the copyright be 
the same copyright owner to protect the copyright. Thus, the failure of 
Elorg and Tetris to record the Copyright will not prevent them from en- 
forcing their rights if they can properly be considered copyright owners. 

The term “‘[clopyright owner,” with respect to any one of the exclu- 
sive rights comprised in a copyright, refers to the owner of that particu- 
lar right.” 19 C.FR. § 133.31(b). It includes “any person who has 
acquired copyright ownership through an exclusive license, assign- 
ment, or otherwise, and claims actual or potential injury * * *.” Id. It 
cannot be disputed that Elorg is a copyright owner within the meaning 
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of the regulations. The Copyright is registered under the name of Nin- 
tendo, who is a licensee of Elorg.? The Copyright registration, however, 
states that an earlier version of the Copyright, namely, PA 412,170, has 
already been registered. See Luxury’s Ex. D at 2. PA 412,170 is owned by 
Elorg and encompasses most of the intellectual property which forms 
the basis of the Copyright. In fact, the Copyright differs from Elorg’s PA 
412,170 only in some “‘new music and background sounds; some new 
visual display, [and the] computer program’ that allows the TETRIS 
game to be played on Nintendo’s NES home-entertainment system.” 
Luxury’s Ex. O at 4. Thus, Elorgis properly considered a copyright own- 
er by virtue of its ownership of the intellectual property upon which the 
Copyright is based. 

Similarly, Tetris is a copyright owner under the regulations because it 
has held Elorg’s exclusive rights to license the Tetris game to third par- 
ties in both the United States and other countries worldwide since 1996. 
See Def.-Intervenors’ Rebuttal to Luxury’s Resp. Re Infringement, Ex. 
A 13 and Ex. B 13. 

Furthermore, distinguishing between the copyright owner who re- 
cords for import protection and the copyright owner who acts to protect 
its copyright makes little sense in this case. The purpose of § 133.43 is to 
provide notice to persons claiming an interest in a copyright of a poten- 
tially infringing importation so that they can defend the copyright. See 
17 US.C. § 602(b) (1994); 19 CER. § 133.43. That purpose was served 
here when Customs notified Nintendo of the nature of Luxury’s goods 
and Nintendo notified Tetris, the holder of the exclusive rights to license 
the Tetris game, and Elorg, the holder of the underlying copyrights 
upon which the Copyright was based. 

In sum, because Elorg owns the rights at issue and Tetris is the exclu- 
sive licensee, both entities fall within the meaning of “copyright owner” 
as defined by 19 C.FR. § 133.31. Because the regulations do not require 
that the copyright owner who recorded the copyright be the same copy- 
right owner to protect the copyright, and because Elorg and Tetris are 
copyright owners, Elorg and Tetris were entitled to take the steps pro- 
vided in Customs regulations to keep Luxury’s merchandise from enter- 
ing the United States stream of commerce. 


II. Timeliness of Demand for Exclusion and Posting of Bond 


Having found that Elorg and Tetris were entitled to file a demand for 
exclusion, post a bond and participate in the administrative proceed- 
ings, the Court proceeds to the issue of whether Tetris’ demand for ex- 
clusion and posting of the bond were timely. 

According to 19 C.FR. § 133.43(b)(6), one who claims that his copy- 
right is being infringed upon must make a “written demand for the ex- 
clusion from entry of the detained imported article” and also post a bond 
“conditioned to hold the importer or owner of the imported article 


2 Nintendo of America, Inc. and its parent, Nintendo Co., Ltd., were the exclusive worldwide licensees of Elorg for 
the versions of the Tetris game until 1996, after which they became the non-exclusive sub-licensee of The Tetris Com- 
pany, LLC. See Def.-Intervenors’ Rebuttal to Luxury’s Resp. Re Infringement, Ex. A 13 and Ex. B 93. 
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harmless from any loss or damage resulting from Customs detention in 
the event the Commissioner or his designee determines that the article 
is not an infringing copy.” 19 C.FR. 133.43(b)(6)(1998). The written de- 
mand and bond must be filed with the port director within 30 days of 
Customs’ notice that the imported articles will be released to the im- 
porter unless such action is taken. See id. 

Luxury’s position is that Elorg and Tetris did not file a timely demand 
for exclusion nor post a timely bond. See Luxury’s Resp. at 14. Luxury 
maintains that the copyright owner had until October 4, 1998, 30 days 
from the date of Customs’ September 4, 1998 notice of detention, to filea 
written demand for exclusion of the LCD games and to post a bond. See 
Luxury’s Compl. at 3. Elorg and Tetris, on the other hand, contend that 
because October 4, 1998 was a Sunday, they had until October 5, 1998 to 
file a written demand for exclusion and to post a bond. See Def.-Interve- 
nors Mot. To Dismiss (“Mot. to Dismiss”) at 9. 

Tetris alleges that on October 5, 1998, it attempted to post the bond by 
tendering $150,000 in cash to Customs, which Customs refused to ac- 
cept. See id. On October 6, 1998, however, Customs indicated that it 
would accept cash and accepted it. Elorg and Tetris argue that Customs’ 
error in not accepting the permissible cash security in lieu of a bond 
caused the delay in complying with the regulations and that they should 
not suffer the consequences of Customs’ mistake. See id. at 11. 

The court takes judicial notice of the fact that October 4, 1998 was a 
Sunday. See Fed. R. Evid. 201(b); Norman G. Jensen, Inc. v. United 
States, 33 Cust. Ct. 377, 1954 WL 7344 (1954). Because October 4, 1998 
was a Sunday, Tetris had until October 5, 1998 to file a written demand 
for exclusion and to post a bond. See Armstrong v. Tisch, 835 F.2d 1139 
(5* Cir, 1988) (citing Street v. United States, 133 U.S. 299 (1890)) (hold- 
ing that when last day of federal regulation fell on weekend or holiday, 
time limit was extended until end of next business day). Because Tetris’ 
written demand for exclusion was delivered to Customs on October 5, 
1998, it was timely. 

Tetris also posted a timely bond as required by law. Tetris tendered a 
timely check on October 5, 1998, but Customs refused to accept a cash 
payment. Customs was in error in not accepting the cash, as the regula- 
tions provide that cash may be posted in lieu of a bond. See 19 C.FR. 
§113.40 (1998) (“In lieu of sureties on any bond required or authorized 
by any law, regulation, or instruction[,] * * * the port director is autho- 
rized to accept United States money * * * in an amount equal to the 
amount of the bond.”). Tetris fulfilled its obligation under 19 C.FR. 
§ 133.43(b)(6) and there is no reason why Tetris should be penalized for 
Customs’ error. Customs was correct in denying Luxury’s protest of its 
decision to continue to detain the games because the written demand for 
exclusion and the posting of the bond were timely. 


III. Customs’ Determination of Infringement 


Luxury had refused to participate in the proceedings commenced by 
Customs to determine whether the LCD games infringe on Elorg/Tetris’ 
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copyright. Instead of waiting for Customs’ determination on the issue of 
infringement, Luxury commenced this action contesting the denial of 
its protest. Luxury’s filing of the action contesting Customs’ denial of its 
protest was premature and circumvented the proper course of Customs’ 
administrative procedure. 

The Court, therefore, remanded the matter to Customs in order to al- 
low the administrative process to resume its normal course, that is, to 
allow Customs to determine whether Luxury’s LCD games infringed on 
the copyright of Elorg/Tetris. Specifically, the Court ordered Customs to 
“determine administratively whether there is infringement of ZAO’s 
copyright.” Luxury, 23 CIT at___, 69 F. Supp. 2d at 1370. 

Customs complied with the Court’s order to make a determination as 
to infringement, which resulted in Customs finding that Luxury’s LCD 
games infringed on the Copyright. See Mem. to Director, Los Angeles/ 
Long Beach Support from Acting Chief, IPR Branch (Nov. 4, 1999). Cus- 
toms acted properly pursuant to its power to make determinations 
concerning copyright infringement while fulfilling its duty te prohibit 
importation of infringing merchandise. See Miss America Org. v. Mattel, 
Inc., 945 F.2d 536, 538-39 (2d Cir. 1991). 

The proper procedure upon Customs finding an infringement man- 
dates that “the port director shall seize the imported article” and return 
the bond to the copyright owner. 19 C.FR. § 133.44(a) (1998). Accord- 


ingly, the port director must seize the LCD games and return the bond to 
Tetris. 


CONCLUSION 


Since Customs has decided that Luxury’s LCD games infringe on the 
copyright of Elorg and Tetris, the Court orders that Customs seize the 
LCD games and return the bond to Tetris. This case is dismissed. 
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